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ANNO DUODECIMO
VICTORIAE REGINAE.

CAP. XXXVII.

An Act to establish a Court having jurisdiction
in Appeals and Criminal Matters, for Lower-
Canada.

[30th May, 1849.]

HEREAS it is expedient to alter and reform
the judicial system of Lower-Canadas which
hath been found in some respects inadequate to the
due administration of justice in that diviston of the
Province, and for that purpose, among other things,
to establish therein a Court having jurisdiction in
Appeals and Criminal Matters: Be it therefore
enacted by the Queen’s Most Excellent Majesty,
by and with the advice and consent of the Legislative
Council and of the Legislative Assembly of the Pro-
vince of Canada, coustituted and assembled by virtue
of and under the authority of an Act passed in the
Parliament of the United Kingdoin of Great Britain
and Ireland, and intituled, An Act to re-unite the
Provinces of Upper and Lower-Canada, and for the
Government of Cunada, and it is hereby enacted by
the authority of the same, That the Act passed in the
seventh year of Her MAJeqty s Reign, and intituled,
An Act for the establishment of a better Court of
Appeals wn Lower-Canade, shall be and is hereby
repealed; but all Acts and provisions of law thereby
repealed shall nevertheless remain repealed.
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II. And be it enacted, That there shall be and there
is hereby established in and for Lower-Canada a
Jourt of Record to be called “ The Court of Queen’s
Bench,” and to consist of four Judges, that is to say,
of a Chief Justice and three Puisné Judges, to be
appointed from time to time by Her Majesty, Her
Heirs or Successors, by Letters Patent under the Great
Seal of this Province; but no person shall be ap-
pointed to be such Chief Justice or Puisné Judge,
unless at the time of his appointment he shall have
been a Justice of one of the several Courts of Queen’s
Bench in Lower-Canada, or a Judge of the Superior
Court, or a Circuit Judge, or shall be an Advocate
of at least ten years’ standing at the Bar of Lower-
Canada : Provided always, that the said Court shall
be called “The Court of Queen’s Bench,” or “ The
Court of King’s Bench,” according as the Sovereign
then reigning shall be a Queen or a King.

IIL. And be it enacted, That the Act passed in the
seventh year of Her Majesty’s Reign, and intituled,
An Act to render the Judges of the Courts of King's
Bench in that part of this Province heretofore Lower-
Canada, wndependent of the Crown, shall apply to
the Judges of the Court hereby established, as if they
had been expressly mentioned in the said Act; and
that no such Judge shall sit in the Executive or
Legislative Council, or in the Legislative Assembly,
or hold any other place of profit under the Crown.

TV. And be it enacted, That the Judges of the
said Court shall respectively reside either at Quebec
or at Montreal, and that at least one of them shall
reside at each of the said places.

V. And be it enacted, That the saidl Court, and
the Judges thereof, shall have, hold and exercise an
appellate civil jurisdiction and also the jurisdiction
of a Court of Error, within and throughiout Lower-



5

Canada, with full power and authority to take cogni-
zance of, hear, try and determine in due course of law,
all causes, matters and things appealed or to be ap-
pealed, removed or to be removed, by Writ of Appeal
or of Error, from all and every the Courts and juris-
dictions wherefrom an Appeal or Writ of Error by
law lies or is allowed, or hereafter may by law lie
or be allowed, unless such Appeal or Writ of Error
is expressly directed to be to some other Court.

VI And be it enacted, That all and every the Certain pow-
powers, authorities and jurisdictions which imme- the Court and
diately before the coming into force of the Act herein Jodges
first above cited and repealed, were by law required
to be exercised, or might be exercised by and were
vested in the Provincial Court of Appeals abolished
by the said Act, and by or in the several Judges or
Members thereof, or any of them, as well in Court as
out of Court, in Term as out of Term or in Vacation,
shall, in so far as the same may not be inconsistent
with the provisions of this Act or of any other Act of
this Session, become and be vested in the Court hereby
established, and shall and may be as effectually exer-
cised by the said Court, and the Judges thereof
severally and respectively, in Court or out of Court,
in Term or out of Term, or in Vacation, as the same
might have been exercised and enjoyed by the said
Provincial Court of Appeals abolished by the said
Act, and the several Judges or Members thereof, or
any of them, in Court or out of Court, in Term or
out of Term or in Vacation, if neither the said Act nor
this Acthad ever been passed.

VIL. And be it enacted, That in the Court hereby X?it]:lzg“the
established, the Chief Justice thereof shall preside, or oo,
if he be absent, then the Puisné Judge thereof, enti-

tled by his commission to precedence in the Court.

VIII. And.be it enacted, That two Terms of the Number of
said Courtin Appeal and Error shall be held ineach Te=
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year in the City of Quebec, and two in the City of
Montreal ; but at either of the said Cities, any case
in Appeal or Error may be heard or determined,
whatever be the place from which the same shall have
been appealed or removed.

IX. And be it enacted, That the said Terms shall
be held in the City of Quebec, from the seventh to
the eighteenth of January, and from the first to the
twelfth of July, both days in each case inclusive;
and in the City of Monireal, from the first to the
twelfth of March, and from the first to the twelfth of
October, both days in each case inclusive; but the
Court may, on the last juridical day of any Term,
adjourn, for the purpose of rendering judgments only,
to any day thereafter, on and after which day it may
again adjourn for the like purpose ; and such adjourn-
ment may beto any day during the Criminal Term
or subsequent thereto.

X. And be it enacted, That any three Judges of
the said Court shall form a Quorum thereof in A ppeal
and Error, and may hold the Court and exercise all
the powers and authority thereof; and any judgment
or order concurred in by any majority of a Quorum
of the Court shall have the same force and effect as if
concurred in by all the Judges present; excepting
always, that no judgment appealed from shall be
reversed or altered unless such reversal or alteration
be concurred in by at least three Judges of the said
Court; but any two Judges thereof, another or the
others being present, may affirm any such judgment,
with costs against the appealing party.

X1. And be it enacted, That no Judge of the said
Court shall be disqualified from sitting in any case,
by the mere fact of his having been a Judge of the
Court whose judgment isin question, while such case
was there pending, unless he shall have satin the
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case at the rendering of final judgment, or, if the
appeal be brought before final judgment from some
interlocutory judgment, then unless he shall have sat
in the case at the rendering of such interlocutory
judgment.

X1 And be it enacted, That there shall be ap- Clerk of ap-
pointed from time to time a Clerk of the said Court, gﬁf;ﬁe‘d"_be w
who shall be the Clerk thereof for all matters de-
pending upon its jurisdiction as a Court of Appeal
and Error, and shall be known as the ¢ Clerk of Ap-
peals;” and the said Clerk shall reside either in the Where to
City of Quebec or in the City of Montreal, and shall reside. )
by an Instrument under his hand and seal appoint a BDA;gu,‘;‘?P°'"t‘
Deputy who shall reside in that one of the said Cities
in which the said Clerk shall not himself reside:
and such Deputy is hereby empowered to perform Powers and
any duty of the Clerk of ‘Apprals, and shall conti- Damey, au”
nue to perform all the duties of that offic, in case
of the death, dismissal, suspension from office or re-
signation of the said Clerk, untl the appointment
of his successor in the said office ; and the Instrument
by whicl such Deputy Clerk shall have been appoint-
ed shall be entered at full length in the Register of
the Court; but it shall be at all times lawful for the
said Clerk to remove such Deputy and appoint
another.

XII1. And be it enacted, That no Clerk or De- gf;‘};;'not "
puty Clerk of Appeals shall, while he remains such, practise as
practise as an Advocate, Proctor, Solicitor, Attorney atwrney, &e.

or Couns.] in Lower-Canada.
XIV. And be it enacted, That all Writs and Pro- Formof Writs

cess to be issued from and out of the said Court in i Procese
the exercise of its jurisdiction as a Court of Appeal
and Error, shall be distinguished as being so issued,
and shall run in the name of Her Majesty, Her

Heirs or Successors, and shall be sealed with the
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Seal of the said Court, and signed by the Clerk
thereof or his Deputy, whose duty it shall be to
make out and prepare the same; and they shall not
be tested in the name of any Judge, but the words “in
witness whereof we have caused the Seal of Our said
Court to be hereunto affixed,” shall be instead of
such teste ; Provided always, that no such Writ or
Process shall be deemed void or voidable by reason
of its having a wrong seal or no seal thereon, and
every such Writ and Process may be either in the
English or in the French language; any law, usage
or custom to the contrary notwithstanding.

XV. And be it enacted, That whenever two or
more of the Judges of the said Court shall be lawfully
recused or disqualified, or rendered incompetent, either
by reason of interest or otherwise to sit in the said
Court in any cause cognizable thereby, or shall he
suspended from office, or absent from the Province
with the permission of the Governor, so as to leave
the said Court without a Quorum to take cognizance
of such cause, it shall be the duty of the Clerk of
Appeals, when duly required so to do in writing
by any of the parties, to report the fact under his
Hand, and the Seal of the Court, to the Governor,
who may therenpon, by an Instrument under his Hand
and Sea}, appoint ad foc a like number of persons to
sit in the said Court in the place and stead of the
Judges so recused, or disqualified, or rendered incom-
petent, or suspended, or absent, for the purpose of
hearing and determining such cause as aforesaid, and
of doing all such judicial Acts therein as may be
required before or after the determination thereof;
taking such persons in his discretion either from
among the Judges of the Superior Court, or the
Circuit Judges, or from among the Members of the
Bar of Lower-Canada of at least ten years’ standing :
and the persons so appointed to act as Judges ad
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#Aoc, shall, when acting as such, have the same powers
and authority in and with respect to the said cause,
as the Judges so recused, disqualified, or rendered
incompetent, or suspended, or absent, would otherwise
have had ; and in case they or any of them shall die,
resign, or be recused, disqualified or otherwise rend-
ered incompetent, so as to leave the Court without a
Quorum to take cognizance of the cause with refer-
ence to which they were appointed, other Judges ad
hoc may be appointed in their stead in like manner
and with like effect.

XVL And be it enacted, That all and every the
Laws, which immediately before the coming into
force of the Act hereinbefore cited and repealéd, were
in force in Lower-Canada, to govern and direct the
proceedings and practice of the Provincial Court of
Appeals abolished by the said Act, in so faras they
. are not repealed or varied by this Act or by any other
Act of this Session, or inconsistent with the provisions
of such Act or of this Act, shall continue to be in
force and shall apply to and be observed in and by the
Court hereby established, in the same manner as they
would have applied to and been observed in and by
the said Provincial Court of Appeals, if neither the
said Act nor this Act had been passed.

XVII. And be it enacted, That the said Court,
shall and may (and it shall be the duty of the Court
80 to do within one year from the time when this
Act shall come fully into effect,) make and establish
a Tarifl of Fees for the Officers of the said Court and
the Counsel, Advocates and Attornies practising
therein, and also such Rules of Practice as shall be
requisite for regulating the due conduct of the causes,
matters and business before the said Court or the
Judges thereof, or any of them, and in Term or out
of Term, and all Process and Proceedings therein
or thereunto relating ; which Tariff of Fees and Rules
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of Practice the said Court shall have full power and
authority to repeal, alter and amend from time to time:
Provided always, that no such Rule of Practice shall
be contrary to or inconsistent with this Aet, or any
other Aet or Law in force in Lower-Canada, other-
wise the same shall be null and void: And provided
also, that until such Tariff of Fees and Rules of Prac-
tice shall be made and duly established by the said
Court, the Tariff of Fees and Rules of Practice in
force immediately before the coming of this Act into
full effect, with regard to the « Court of Appeals
for Lower-Canada,” established by the Act herein-
before cited and repealed, shali continue to be in force
and shdll apply to the Court hereby established and
the proceedings therein, subject to such amendments
and alterations as shall be from time to time made
therein by the said Court.

XVIIL And beitenacted, That all final judgments
rendered by the said Court shall contain a summary
statement of the points of fact and law, and the rea~

sons upon which such judgments shall be founded,

and the names of the Judges who shall have concur-
red therein or entered their dissent therefrom.

XIX. And be it enacted, That an appeal shall lie
from the judgments of the said Court, to Her Majes-
ty, Her Heirs and Successors, in Her or their Privy
Council in that part of the United Kingdom of Great
Britain and Ireland called England, in all, each and
every of the cases in and with respect to which an
appeal, immediately before the commencement of the
Act hereinbefore cited and repealed, would lie from
the judgments of the Provincial Court of Appeals
thereby abolished, to Her Majesty in Her Privy
Council, upon the terms and conditions, and in the
manner and form, and under and subject to the res-
trictions, rules and regulations established with re-
gard to Appeals from the said Provincial Court of
Appeals to Her Majesty in Her Privy Council.
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XX. And be it enacted, That all and every the
Records, Registers, Documents and proceedings of
the said Provincial Court of Appeals and of the
Court of Appeals for Lower-Canada, shall *forthforth
after this Act shall come fully into effect, be trans-
mitted into and malke part of the Records, Registers,
Documents and proceedings of the Court hereby est-
ablished.

XXI. And be it enacted, That no judgments, Or-
der, Rule or Act of the said Provincial Court of Ap-
peals, or of the said Court of Appeals for Lower-
Canada, legally pronounced, given, had or done be-
fore this Act shall come fully into effect, shall be
hereby avoided, but shall remain in full force and
virtue as if this Act had not been passed ; nor shill
any Cause, Appeal, Writ of Error or Proceeding de-
pending in the said Court of Appeals for Lower-Ca-
nada be abated, discontinued or ammulled, but the
same shall in their then present condition, be respec-
tively transferred to and subsist and depend in the
Court hereby established, to all intents and purposes
as if they had respectively been commenced, brought
or recorded in the said last mentioned Court, which
shall have full power and authority to proceed ac-
cordingly in and upon all such Causes, Appeals,
Writs of Error and Proceedings, to judgment and
execution, and to make such Ruies and Orders res-
pecting the same as the said Court of Appeals for
Lower-Canada might but for this Act have made, or
as the Court hereby established, is hereby empowered
to make in Causes, Appeals, Writs of Error and Pro-
ceedings commenced in and depending before the said
last mentioned Court.

XXII. And be it enacted, That every Writ, Rule,
Process or Order, which shall have heen made re-
turnable into the said Court of Appeals for Lower-
Canada, or by or under which any thing shall have
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been ordered or ought to be done in or before the said
Court, on any day subsequent to the time when this
Act shall come fully into effect, shall be returnable
into the Court hereby established, or the thing so
required to be done shall be done in or before the
same, (as the case may be,) on that juridical day in
Term which shall be next after the day on which
such Writ, Rule, Process or Order shall have been
made returnable, or on which such thing shall have
been ordered to he.done : Provided always, that after
the passing of this Act, but hefore it shall come fully
into effect, it shall be lawful for the said Court of
Appeals for Lower-Canada, to make any Writ, Rule
or Process returnable into the Court hereby estab-
lished, or to order any thing to be done in or be-
fore the same, or before any Judge or Officer thereof
by his name of office, on any day afier this Act shall
come fully into effect, in the same manner as if the
said Court were one and the same with the said
Court of Appeals for Lower-Canada, and the name
and the times of holding the terms thereof were
alone altered.

XXIII. And be it enacted, That the eighteen next
preceding Sections of this Act, shall apply to the
Court hereby established in the exercise of its juris-
diction and functions as a Court of Appeal and Error
only, or the “ Appeal Side” of the said Court.

XXI1V. And whereas by an Act of this Session, to
come fully into effect at the same time with this Act,
the several Courts of Queen’s Bench in Lower-Ca-
nada will be abolished : Be it therefore enacted, That
the Court of Queen’s Bench hereby established, and
the Judges thereof, shall have original criminal juris-
diction throughout Lower-Canada and in the several
Districts thereof] in like manner as the several Courts
of Queen’s Bench in Lower-Canada now have, and
may exercise original criminal jurisdiction within
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their respective Districts, with full power and autho-
rity to take cognizance of, hear, try and determine, in
due coutse of law, all pleas of the Crown, treasons,
murders, felonies and misdemeanors, crimes and cri-
minaloffences whatsoever,heretofore had,done or com-
mitted, or hereafter to be had, done or committed, or
‘whereof cognizance may lawfully be taken within
Lower-Canada, save aud except such as are cogniza-
ble only by the jurisdiction of the Admiralty.

XXV. And be it enacted, That all and every the
powers, authorities and jurisdictions in pleas of the
Crown, crimes and criminal offences, of what kind or
nature soever, which by law are required to be exer-
cised, and may or might be exercised by and are
vested in the several Courts of Queen’s Bench in the
several Districts of Lower-Canada, as now consti-
tuted, or any or either of them, and by the several Jus-
tices of the said Cowrts or any or either of them, as
well in term as out of term, or in vacation, shall from
and after the time when this Act shall come fully in-
io effect, become and be vested in the Court hereby
established, and shall and may be as effectually exer-
cised by the said Court, and the Judges thereof seve-
rally and respectively, as the same may now be
exercised and enjoyed by the said several Courts of
Queen’s Bench, or any or either of them, and the se-
veral Justices thereof, or any or either of them, ex-
cepting always such powers, authorities and jurisdic-
tions as may, by any Act of this Session, be vested in
the Superior Court for Lower-Canada ; and provided
always, that no cause, matter or thing shall be remo-
ved into the Court hereby established, from any other
Court or jurisdiction, except cases pending before any

"~ Court of General or Quarter Sessions of the Peace,
in which a Trial by Jury is by law allowed, which
cases may be removed into the Court hereby estab-
lished, by certiorari, in the same manner (except in
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g0 far as it may be otherwise provided by any Act of
this Session) as they may now be removed into the.
proper Court of Queen’s Bench: and provided also,
that nothing in this Act shall be construed to_inter-
fere with the exercise of the powers, authorities and
jurisdiction in criminal matters vested by an Act of
this Session in the Superior Court, when sitting in
the District of Gaspé.

XXVIL And be it enacted, That all and every the
laws of Lower-Canada, which immediately before the
time when this Act shall come fully into effect, shall
be in force to govern and direct the proceedings and
practice of the several Courts of Queen’s Bench in
Lower-Canada, in the exercise of their powers, au-
thorities and jurisdictions in pleas of the Crown,
crimes and criminal offences, or the Sheriffs or other
Officers of, or the Jurors, Witnesses or other parties,
attending the same, and which are not repealed or va-
ried by this Act, or by any other Act of this Session,
or inconsistent with the provisions of such Act or of
this Act, shall continue to bein force and shall apply
to and be observed in and by the Court hereby es-
tablished, and the Sheriffs or other Officers of, and
Jurors attending the same, in the same manner asthey
would have applied to, and been observed in and by
the said several Courts of Queen’s Bench, and the
Sheriffs or other Officers thereof, or the Jurors, Wit-
nesse< or other parties attending the same, if this Act
had not been passed.

XXVIL And be it enacted, That the Judges of the
Court hereby established shall severally and respec-
tively be, and they are hereby appointed to be, Jus-
tices and Counservators of the Peace and Coroaers in
and throughout Lower-Canada.

XXVIIL And be it enacted, That all Writs and
Process of the said Court, issued in the exercise of
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its jurisdiction in criminal matiers, shall be disiin-
guished as being so issued, and shall be signed by the
Clerk of the Crown in and fur the District in which
they shall issue, and shall run and be sealed and
attested in ‘the manner hereinbefore provided with
regard to the Writs and Process thereof issued in
the exercise of its jurisdiction as a Court of Appeal
and Error.

XXIX. And be it enacted, That there shall be
appointed, from time to time, a Clerk of the Crown,
in and for each of the Districts where terius or si-
tings of the said Court shall be held for the exercise
of its jurisdiction in criminal matters, who shall be
the Clerk of the said Court, in and for such District,
with regard to all matters dependent upon its juris-
dicti~n in such matters ; and each such Clerk of the
Crown, may, by an Instrument under his hand and
seal, appoint a Deputy, who is hereby empowered to
perform any duty of such Clerk of the Crown, and
shall continue to perform all the duties of that office,
in case of the death, diswmissal, suspension from office
or resignation of such Clerk of the Crown, until the
appointment of his successor in the said office; and
the Instruinent by which such Beputy Clerk is ap-
pointed, shall be entered at full length in the Register
of the Court; but it shall be at all times lawful for
such Clerk of the Crown to remove such Deputy,
and to appoint another.

XXX. And be it enacted, That nothing herein
contained shall prevent any Prothonotary of the
Superior Court, or any Clerk of the Circuit Court,
from being appointed Clerk of the Crown, in and for
any District; but no Clerk of the Crown shall, while
he remains such, practise as an Advocate, Proctor,
Solicitor, Attorney or Counsel, in Lower-Canada.
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Twotermsto X XXI And be it enacted, That two terms or sit-
e e T tings of the Court hereby established, in the exercise
trich, exeept  of its jurisdiction in criminal matters, shall be he}d
P in each year, in and for each and every of the Dis-
tricts into which Lower-Canada is now or may be
hereafter divided, other than the District of Gaspé;
Exceptionas  except that in the District of Ottawa and the District
}‘%&;ﬁ’;ﬁ:d of Kamouraska respectively, no such term shall be
" held until the Governor shall by proclamation have
declared, that a proper Gaol and Court House have
been erected in such District, until which time the
District of Ottawa shall for all the purposes of this
Act, be held to form part of the District of Montreal,
and the District of Kamouraska to form part of the
Provisoas o District of Quebec ; and provided also, that not-
ﬁ;‘ﬁii?ﬁ;fﬁv withstanding any such proclamation as aforesaid, all
District s pro- cases, proceedings, matters and things theretofore
aimed, . .

conunenced, or pending before the said Court, or
where the offender shall, before the said proclama-
tion, have been committed for trial to the Gaol at
Quebec or Montreal, or bound to appear at some
Term of the Court to be held at either of the said
Cities, shall be proceeded with, heard, iried and
determined by the said Court, sitting at Quebec or
at Montreal, (asthe case may be,) as if the said pro-
clamation had not issued ; but all other cases arising
in the new District, shall be heard, tried and deter-

mined therein.

Quorum ofthe XX XII. And be it enacted, That such Terms or

ooy op1 Sittings of the said Court in the exercise of its

Quorum, criminal jurisdiction, shall respectively be held by
any one or more Judges of the said Court ; and any
one or more of them shall, at such Terms or Sittings,
form a quorum, and may exercise all the powers and
jurisdiction of the Court.

Tudgesofthe X XXIII. And be it enacted, That if at any time

Superior Court 8 fiar
may hold the ~ during any such Term or Sitting of the said Court,

Courtof Q- there shall not be a Judge thereof present and able
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to hold the same, any Judge or Judges of the B.forcriminat
Superior Court, thay sit in “and hold the Court oot anscs.
hereby established, as if he was or they were a Judge

or Judges thereof ; but it shall always be the duty of

the Judges of the said Court, or some of them, to

hold the said Court, nnless prevented by circum-

stances beyond their control, and it shall not Le the

duty of any of the Judges of the Superior Couit so

to do, except in the case above provided for.

XXXIV. And be it enacted, That the said Terms Timesand
or Sittings of the Court hereby established, in the F,:lcfﬁeoffr}éffi
exercise of its jurisdiction in criminal matters, as
aforesaid, shall respectively commence :

At Quebec, for the Distiict of Quebee, on the At Guebec.
twentieth of January and on the fourteenth of July : .~
at Montreal, for the District of RMontreal, on the = ="
fourteenth of March and on the fourteenth of October:
at Three-Rivers, for the District of Three-Rivers, on At Three-
the second of February and on the eleventh of Hep- fives
tember : at Sherbroolke, for the District of St. Francis, AtSherbrooke.
on the twelfth of February and on the first of Sep-
tember : at Aylmer, for the District of Ottawa, on
such two days, respectively, in each year as the
Governor shall for that purpose appoint in and by
his proclamation declaring that a proper Guol and
Cowrt House have been erected and completed in the
said District : at Kamouraska, for the District of A‘éfam‘m—
Kamouraska, on such two days, respectively, ineach
year, as the Governor shall for that purpose appoint in
and by his proclamation declaring that a proper Gaol
and Court House have been erected and completed
in the said District : and if any of the said days be a 4s to Holy-
Sunday or Holy-day, the Term or Sitting shall “*
commence on the next juridical day thereafter.

XXXV. And be itenacted, That the said Terms tTerm fo con-
or Sittings shall respectively continue and be holden o ang, ™
until the said Court shall declare the same closed, closed:

At Aylmer.
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which shall not be done until the Court shall be of
opinion that there remains no trial, matter or pro-
ceeding to be had or done by or before it, which
cannot more conveniently remain over until the then
next Term ; and the Court shall have full power, if
be deemed advisable, or if the attendance of the
Judge or Judges holding the same, shall be required
at any other place or Court, to adjourn from day to
day, or to any day before the first day of the then
next Term.

XXXVI. And be it enacted, That the Governor
may, at any time and from time to time, by Pro-
clamation, direct an extraordinary Term of the
said Court to be held in and for any District, and to
commence on the day to be named for that purpose
in such Proclamation, which shall be issued at least
thirty days before such day; and to such ex-
traordinary Term all the provisions of this Aect and
of the law, with regard to the ordinary Terms of the
said Court, shall apply.

XXXVIL. And be it enacted, That all and every
the Records, Registers, muniments and judicial and
other proceedings and documents of the several
Courts of Queen’s Bench in and for the several
Districts of Lower-Canada, except the District of
Gaspé, in criminal matters, and appertaining to the
original Criminal jurisdiction of the said Courts, or
to any case removed thereto from any Court of
Quarter Sessions or General Sessions of the Peace,
and in which a trial by Jury is by law allowed, shall
forthwith after the time when this Act shall come
fully into effect, be transmitted into and make part of
the Records, Registers, muniments, judicial and other
proceedings and documents of the Court hereby
established, in the Districts and at the places in and
at which said Court of Queen’s Bench are now
respectively established and held ; that is to say, the
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Records, Registers, muniments, judicial and other Towhat

proceedings of the present Court of Queen’s Bench &

aces such
ecords, &c.,

for the District of Montreal, shall be transmitted into ;‘e‘;'ilv‘;‘fyres-

the Court hereby established, and shall be kept it iransmitted.

the Office of the Clerk of the Crown for the said
District, at the City of Montreal ; and the Records,
Registers, muniments, judicial and other proceedings
of the present Court of Queen’s Bench for the Dis-
trict of Quebec, shall be transmitted into the Court
hereby established, and shall be kept in the Office of
the Clerk of the Crown for the said District, at the
City of Quebec; and the Records, Registers, muni-
ments, and judicial or other proceedings of the present
Court of Queen’s Bench for the District of Three-
Rivers, shall be transmitted into the Court hereby
established, and shall be kept in the Office of the
Clerk of the Crown for the said District, at the Town
of Three-Rivers; and the Records, Registers, muni-
ments, judicial or other proceedings of the present
Court of Queen’s Eench for the District of Saint
Francis, shall be transmitted into the Court hereby
established, and shall be kept in the Office of the
Clerk of the Crown for the said District, at the
Town of Sherbrooke. ‘

XXXVIIL. And be it enacted, That no Judgment, Judgments,

N &e., of form
Order, Rule, or Act of the said Courts of Queen’s conus not to

Bench in the several Districts of Lower-Canada, beavoided.

respectively, in criminal matters, and appertaining
to the ecriminal jurisdiction of the said Courts,
legally pronounced, given, had or done before the
time when this Act shall come fully into effect, shall
be hereby avoided, but shall remain in full force

and effect ; nor shall any indictment, information, suit g, and pro-

or proceeding depending in the said Courts of Queen’s ce

ed]'ngs to be

continued in

Bench respectively, be abated, discontinued or an-

e Court

nulled, but the same shall be transferred in their then hereby estab

present condition respectively, to, and shall subsist
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and depend in the Court hereby established on the
Crown side thereof, severally and respectively to all
intents and purposes as if they had been respectively
commenced, brought, found, presented or recorded in
the said Court; and the said Court shall have full
power and authority to proceed accordingly on and
in all such indictnents, informations, suits and pro-
ceedings, to judgment and execution, and to make
such rules and orders respecting the same, as the said
Courts of Queen’s Bench, might have made, or as the
Court hereby established is hereby empowered to
make in cases, suits and proceedings commenced in
or depending before the said Court.

WhenProcess  XXXIX. And be it enacted, That every Writ or
f]l]r:f{)ecr‘;uﬂs Process, Recognizance or other Document, which is
turmable atrer OF shall be returnable into any of the several Courts
g;ijrf‘f‘z‘ri‘““ of Queen’s Bench as now constituted, (except as
" aforesaid the Court of Queen’s Bench for the District

of Gaspé) in the exercise of their jurisdiction in

criminal matters, or by which any party shall be

bound to appear or attend at any such Court of

Queen’s Bench, or any thing shall have been ordered

to be done in or before any such Court, in the exercise

of its jurisdiction aforesaid, on any day subsequent

to the time when this Act shall come fully into

effect, shall be returned into the Court hereby estab-

lished, on the Crown side, and shall be held and
considered to be returnable, or such party shall be

held to appear or attend, or such thing shall be done,

in or before the said Court, on that juridical day in

term, which shall be next after the dav on which

such Writ, Process, Recognizance or Document shall

have been made returnable, or on which such party

shall have been bound to appear or attend, or on

which such thing shall have heen ordered to be

Proviso . the done : Provided always, that after the passing of this

present Courts

mymake  Act, but before it shall come fully into effect, it shall



21

be lawful for the said several Courts of Queen’s Benech Process, &c.,
respectively, to make any Writ or Process returnable Ifummable be-
into the Court hereby established, or to order any hercby estab-
thing to be done in or before the same, or any Judge "

or Officer thereof by his name of office, or for any

Judge or Justice of the Peace, to bind over any party

to appear before the said Court, on any day after this

Act shall come fully into effect, in the same manner as

if the said Court were, as regards its jurisdiction in

criminal matters, one and the same with the said

several Courts of Queen’s Bench, respectively, and

the times of holding the terms of such Courts of
Queen’s Bench were alone altered.

XL. And be it enacted, That the sixteen next pre- Cettein sec-

ceding sections of this Act shall apply to the Court Sx?ll}st?zwly
hereby established in the exercise of its functions as Grown side of
a Court of Criminal Jurisdiction only, or the

« Crown Side ” of the said Court.

XLI And be it enacted, That all and every the Hue s
powers and authorities which immediately before the in the Court
time when this Act shall come fully into effect, shall and Judges.
be by law vested in the several Courts of Queen’s
Bench in the several Districts of Lower-Canada, and
in the Chief Justices and the Justices thereof res-
pectively, relating in any manner or way to the Writ
of Habeas Corpus, as well in criminal as in civil
cases, and to the awarding or issuing or return thereof,
and to the hearing and determining in due course of
law, of any question, issue or matter thence arising or
incident thereto, shall be and the same are hereby
vested in the said Court hereby established (concur-
rently with the other Courts and Judges in whom
like powers may by any Act of this Session be
vested) and in each and every of the Judges of the
said Court respectively, as well in term as in vaca- peiy for
tion ; which said Judges shall respectively be subject refusing the

writ in vaca-

and liable to the same penalty, for denying in vaca- ton.
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tion time any Writ or Writs of Habeas Corpus, as is
by law provided for the denial of a Writ of Habeas
Corpus in vacation time by any Judgeor Justice ; and
the said penalty shall be recovered from the Judges of
the Court hereby established, respectively, in the like
cases and circumstances, and in the same manner as
is by law provided, with respect to any Judge or Jus-
tice.

XLIL And be it enacted, That nothing in this
Act shall be construed to prevent the issuing of any
General or Special Commission of Oyer and Ter-
miner or of General Gaol Delivery, for any District,
City or place, or to derogate from, abridge or aflect
any right or prerogative of the Crown not herein
expressly mentioned.

XLIII. And be it enacted, That all Acts or Enact-
ments or Provisions of Law inconsistent with this
Act shall be and are hereby repealed.

XLIV. And be it enacted, That the Interpretation
Act shall apply to this Act.

XLV. And be it enacted, That the foregoing sec-
tions of this Act shall come into force and effect, upon,
from and after the day which shall be appointed for
that purpose in any Proclamation to be issued by
the Governor of this Province, by and with the ad-
vice of the Executive Council thereof, and not be-
fore, except in so fur as it may be herein otherwise
provided: and upon, from and after the said day,
any Judge or Officer then appointed under this Act,
shall and may perform all or any of the duties or
functions of this office although the Court hereby
established may not have met or sat.



CAP. XXXVIII.

An Act to amend the Lawsrelative to the Courts
of Original Civil Jurisdiction in Lower-Ca-~
nada.

[30th May, 1849.]

HEREAS it hath become expedient to reform
the Judicature of Lower-Canada, and by

Preamble.

an Act of this present Session, provision hath been

made for the establishment of a Court of Appellate
and Criminal Jurisdiction for that part of this Pro-
vince, and it is necessary to remodel the several
Courts of Original Civil Jurisdiction: Be it there-
fore enacted by the Queen’s Most Excellent Majesty,

by and with the advice and consent of the Legislative:

Council and of the Legislative Asserably of the Pro-
vince of Canada, constituted and assembled by virtue
of and under the authority of an Act passed in the
Parliament of the United Kingdom of Great Britain
and Ireland, intituled, 4n Act to re-unite the Pro-
vinces of Upper and Lower-Canade, and for the
Government of Canada, and it is hereby enacted by
the authority of the same, That the Act passed in
the seventh year of Her Majesty’s Reign, and intitul-
ed, An Act to repeal certarn Acts and Ordinances
therein mentioned, and to make better provision for
the Admanistration of Justice in Lower-Cunada,—
and the Act passed in the ninth year of Her Majes-
ty’s Reign, and intituled, An At to amend the Law
relative to the Administration of Justice in Lower-
Canada,—and all other Acts and Provisions of Law
inconsistent with this Act, shall be and are hereby
repealed : except that neither the repeal of the Acts
above cited and repealed, nor any thing herein con-

Acts 7V, c.
16,and 9 V. c.
29, repealed.

Generalrepeal

Exception.
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tained, shall extend to abolish the Circuit Court at
any place or the office of any Circuit Judge, except
as it is hereinafter provided; And provided always,
that the repeal of the said Acts shall not be con-
strued 1o revive any Act or Provision of Law thereby
repealed, all which shall nevertheless remain repeal-
ed, and the Courts and Jurisdictions thereby abolish-
ed shall remain abolished.

II. And be it enacted, That the several Courts of
Queen’s Bench or King’s Bench in and for the seve-
ral Districts in Lower-Canada, and the offices of Resi-
dent Judge of the District of 'T'hree-Rivers, and of Pro-
vincial Judge of the District of St. Francis, shall be
and the said Courts and Offices are hereby abolished.

HI. And be it enacted, That there shall be and
there is hereby established, in and for Lower-Canada,
@ Court of Record of Civil Jurisdiction for Lower-
Canada, to be called the « Superior Court;” which
Court shall consist of ten Judges, that is to say, of a
Chief Justice and nine Puisné Judges, to be appoint-
ed from time to time by Her Majesty, Her Heirs
and Successors, by Letters Patent uncer the Great
Seal of this Province; and four of the said Judges
shall reside at the City of Montreal, four at the City
of Quebec, one in the Town of Three-Rivers, and
one in the Town of Sherbrooke.

IV. And be it enacted, That no person shall be
appointed a Judge of the said Superior Court, un-
less he shall immediately before his appoiniment be a
Justice of one of the said several Courts of Queen’s
Bench, or a Circuit or District Judge, or an Advo-
cate of at least ten years’ standing at the Bar of
Lower-Canada.

V. And be it enacted, That all the provisions of
the Act passed in the seventh year of Her Majesty’s
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Reign, and intituled, An Act to render the Judges of
the Courts of King’s Bench, wn that part of this Pro-
vince heretofore Lower-Canada, tndependent of the
Crown, shall apply to the Judges of the said Superior
Court as fully as if they had been specially named
therein; and that no such Judge shall sit in the
Executive Council or in the Legislative Council, or
in the Legislative Assembly, or hold any other place
of profit under the Crown, so long as he shall be such
Judge.

VI. And be it enacted, That the said Superior
Court shall have Original Civil Jurisdiction through-
out Lower-Canada, with full power and authority
to take cognizance of, hear, try and determine in the
first instance and In due course of law, all civil
pleas, causes and matters whatsoever, as well those
in which the Crown may be a party, as all others,
excepting those purely of Admiralty jurisdiction,
which shall be and remain subject to that jurisdic-
tion, and excepting also those over which original
jurisdiction is hereinafter given to the Circuit Court.

VII. And be it enacted, That excepting the Court
of Queen’s Bench, established as aforesaid, by an
Act of this Session, all Courts and Magistrates, and
all other persons, and bodies politic and corporate
within Lower-Canada, shall be subject to the super-
intending and reforming power, order and control
of the said Superior Court and of the Judges there-
of, in such sort, manner and form as Courts and Ma-
gistrates and other persons, and bodies politic and
corporate, in Lower-Canada, shall immediately before
the time when this Act shall come fully into effect, be
subject to the superintending and reforming power,
order and control of the several Courts of Queen’s
Bench, and of the Judges thereof, in term and in
vacation; and such superintending and reforming
power and control are hereby vested in and assigned

Act?V.c. l5,
to apply.

General juris~
diction of the
S. Court.

Exception.
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to the said Superior Court, and the Judges thereof:
Astouppesls and all appeals and evocations from any inferior
and evocasions Couyt or jurisdiction which immediately before the
Gourtsof@. said time shall lie to any one of the said several
B. Courts of Queen’s Bench, or the Judges thereof, shall
thereafter lie to the said Superior Court, or the
Judges thereof, unless it be otherwise provided by

this Act or by some Act of this Session.

Poreeai @ VIIL And be it enacted, That all and every the

Talters 1A% powers, authorities and jurisdictions in.plfaas, causes,

Coutt. matters and things of a civil and not criminal nature,
of what kind soever, which immediately before the
time when this Act shall come fully into effect, shall
be by law vested in and required to be exercised by
the several Courts of Queen’s Bench in the several
Districts of Lower-Canada as then constituted, or any
or either of them, and in and by the several Justices
of the said Courts, or any or either of them, as well

Exception.  in term as in vacation, (excepting always such of the
said powers, authorities and jurisdictions as shall by
this Act or any other Act of this Session be vested in
any other Court), shall from and after the time when
this Act shall come fully into effect, become and be
vested in the said Superior Court hereby established,
and shall and may be as fully and effectually exer-
cised by the said Superior Court, and the Judges
thereof severally and respectively, as well in term as
in vacation, as the same might have been exercised
and enjoyed by the said Courts of Queen’s Bench,
and any or either of them, and the several Justices
thereof or any or either of them, in term or in vaca-
tion, if this Act had not been passed.

What laws IX. And be it enacted, That all and singular the

shall govern . . .
the exercise of 12Ws which shall be in force in Lower-Canada imme-
the powers of

the bourt, . diately before the time when this Act shall come
fully 1nto effect, to govern and direct the proceedings

and practice of the several Courts of Queen’s Bench
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in the several Districts of Lower-Canada, in the exer-
cise of those jurisdictions and powers of the said
Courts which are hereby transferred to and vested in
the Superior Court, and which are not repealed or
varied by this Act, or inconsistent with the provisions
thereof, shall continue to be in force and be observed
in and by the said Superior Court, in the exercise of
the jurisdictions and powers aforesaid.

Districts to

X. And be it enacted, That for the purposes of the renain s they
administration of Justice, Lower-Canada shall con- now aze.
tinue to be divided, as it now is, into the Districts of
Quebec, Montreal, Three-Rivers, St. Francis, and
Gaspé, the boundaries whereof shall remain as they
now are: except that the Counties of Kamouraska
and Rimouski shall together form a new District by Two new
the name of the District of Kamouraska, upon, from pihiricts to be

and after the day to be appointed for that purpose in certain con-
any Proclamation to be issued by the Governor, g‘;ﬁ;;;};g‘:vith.
appointing such day, and declaring that a proper Gaol _

and Court House for the said new District have been gomer oL
erected at Kamouraska, in the said District: And

that the County of Ottawa shall form a new District, 8ﬁlzi:t of
by the name of the District of Ottawa, upon, from ~
and after the day to be appointed for that purpose

in any Proclamation to be issued by the Governor
appointing such day, and declaring that a proper

Gaol and Court House for the said District have been

erected at Aylmer, in the said District, and the tract

of land forming such new District shall thereafter

cease to form part of the District of Quebec or of
Montreal, as the case may be.

X1. Provided always, and be it enacted, That not- fu’i‘giigf to
withstanding any such Proclamation as aforesaid, all pending when
suits, actions and proceedings in or before the said fen i,
Superior Court, or any other Court, civil or criminal, is formed.
commenced before the day appointed in such Procla-

mation as that upon, from and after which either of

Exception.
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the said new Districts is to be established, shall, as
shall also all matters and proceedings incident or
relative thereto, or dependent thereon, be_continued,
completed, dealt with and considered as if the new
District established by such Proclamation had not
been detached from the Distriet of Quebec or of
Montreal, as the case may be.

Sherfis asd XTI And be it enacted, That after the issuing of
ﬁfg;h;;p‘;‘;;ggg the said Proclamation with regard to either of the said
iwthenew = mew Districts, a Sheriff may be appointed for such
ormes " new District, and shall have in and with regard to
the same, like powers and duties, and shall be subject
to like liabilities, with the Sheriff of any other Dis-
trict ; and a Prothonotary of the Superior Court may
be appointed in and for such new District, and shall
have in and with regard to the same like powers and
duties, and shall be subject to like liabilities with
the Prothonotary of the said Court in any other Dis-
Proviso i such rict : but nothing in this Act contained shall make
not le re-ap- 1t Decessary that a Sheriff or a Prothonotary of the
peinted for the said Court be appointed in any one of the present
icts by . . . .
zeason of this L)istricts, merely by reason of the passing of this Act,
Act. but the Sheriff of each such District shall remain the
Sheriff thereof, and the Prothonotary of the present
Court of Queen’s Bench therein shall be and remain
and be called the Prothonotary of the Superior Court
for such District, without any new appointment,
until such Sheriff or Prothonotary shall die, resign
or be removed from office, in which case a suceessor
Put they shall shall be appointed ; but each such Sheriff or Pro-
ofthe 8. Court thomotary shall be the Officer of the Superior Court
gﬁ?ﬁi'fﬁlﬁ}d generally, and not merely of the Judges sitting or
the Judges sit- acting in his District, and shall accordingly obey the
Dictrict, lawful orders of the said Court and of the Judges
thereof in whatever District such orders be made,
provided any thing be required to be done under it
by such Sheriff or Prothonotary in his District: And
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any Prothonotary of the Superior Court whether
appointed before or after this Act shall come inte
effect, may from time to time appoint by an Instrument
under his hand and seal, a Dgputy who shall have
power to perform all the duties of the office in case
of the absence or sickness of such Prothonotary, and
such [nstrument shall be entered at full length in the
Register of the Court: And in and foreach new Dis-
trict when so constituted by proclamation, a Clerk of
the Crown, Clerk of the Peace, Coroner, Gaoler, and
other proper Officers shall be appointed, as in the
other Districts, and shall have like powers, duties and
liabilities with Officers of the same name in other
Districts : And General and Special Sessions of the
Peace shall be held therein, the said General Sessions
being held at such times as shall be appointed by
the Governor, in and by the Proclamation aforesaid,
in like manner and with like powers and duties as in
other Districts ; and the Justices of the Peace for the
District from which the new District shall be detached
then resident in such new District, shall, without any
other Commission, be Justices of the Peace for such
new District, but shall cease to be so for the remainder
of the District from which it shall be detached.

XIII. And be it enacted, That each of the Cireuit
Judges when in the District of Gaspé, shall be held
to bea Judge of the Superior Court, but in so far only
as relates to Terms or Sittings of the Court in the
District of Gaspé, and to judicial acts to be done in the
said District; and that each of the Circuit Judges
" for Lower-Canada, when in the District of Ottawa
when Terms of the Superior Counrt shall be held
thérein, or in the District of Kamouraska when
Terms of the Superior Court shall be held therein,
shall at all times, except during any Term of the
Superior Court in such District, have and exercise all
the powers vested in any one Judge of the said Supe-
rior Court, and which might be exercised by him out
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of Term in such District:- Provided always, that the
limitations made in this section shall not impair or
derogate from the effect, out of the said Distrjict_?,,
respectively, of any process, judgment, order or judi-
cial act issued, rendered, made or done in the said
Districts, respectively, by the Superior Court in the
District of Gaspé, or by the said Circuit Judges or of
any of them in any of the said Districts, as Judges or
as exercising the powers of Judges, of the Superlor
Court, but such effect shall be governed by the general
provisions of this Act in similar cases.

XIV. And be it enacted, That terms and Sittings
of the Superior Court, and of the Judges thereof,
shall be held at the places hereinafter mentioned, in
each of the Districts into which Lower-Canada is or
may be divided : And all actions, snits, or proceedings
may be commenced at the place where the terms of
the said Court are held in any District, provided the
cause of such actions, suits or proceedings respect-
ively, shall have arisen within such District, or the
defendant or one of the defendants, or the party or
one of the parties, to whom the original Writ, Order
or Process shall be addressed, shall be domiciled or
served personally with such Writ, Order or Process
within such District, and that all the Defendants or
parties aforesaid, be legally served with Process, and
not otherwise, except where any of the said Defend-
ants or parties shall be summoned by advertisement
as hereinafter mentioned.

XV. And be it enacted, That the terms of the Su-
perior Court in each of the said Districts, shall be
held by not more than three nor less than two of the
Judges of the said Court; and in term any two of the
said Judges shall form a Quorum, and may exercise’
all or any of the powers of the Court, but if they be
divided in opinion on any matter, such matter shall
stand over for future decision ; and in the said Court,
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the Chief Justice shall preside, or if he be not present, Who shaft
then the Puisné Judge entitled by his Commission to * i
precedence in the Court.

XVIL. And be it enacted, That Terms of the Su- Times of hold-
perior Court shall be held at the times hereinafter 28 e Teres
mentioned in each and every year, and at the places Court.

also hereinafter mentioned, that is to say:

At the City of Montreal, in and for the District of At Montreal.
Montreal, from the first to the twentieth of April; and
from the first to the twentieth of September; and
from the first to the twentieth of December ;

At the City of Quebec, in and for the District of At Quebec.
Quebec, from the first to the twentieth of April; and
from the first to the twentieth of September; and
from the first to the twentieth of December ;

At the Town of Three-Rivers, in and for the Dis- At Three-
trict of Three-Rivers, from the twelfth to the twenty- Rivers.
fifth of February ; from the first to the fourteenth of
June; and from the first to the fourteenth of No-
vember ;

At the Town of Sherbrooke, in and for the District {}t bkher-
of St. Francis, from the twentieth to the thirty-first rooke
of January ; and from the sixteenth to the twenty-
seventh of July ;

At Percé and New Carlisle, in and for the District Ia Gaspe.
of Gaspé, viz., at Percé, from the twenty-first to the
thirtieth of Angust, inclusively, and at New Carlisle ;
from the fourth to the thirteeenth of September, in-
clusively, but the sittings at the two places forming
only one Term ;

And the days from and to which any Term is Daystobs
herein directed to be held, shall in all cases be both Feemere. ™
included in such Term ;

At Kamouraska, in and for the District of Kamou- In District of
raska, commencing on such two days respectively as
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shall be appointed by the Governor in the Proclama-
tion hereinbefore mentioned to be in that behalf
issued, and on the nine days next after such two days
respectively, or such of them as shall be juridical

days ;

At Aylmer, in and for the District of Ottawa, com-~
mencing on such two days respectively as shall be
appointed by the Governor in the Proclamation here-
inbefore mentioned to be in that behalf issued, and
on the nine days next after such two days respect-
ively, or such of them as shall be juridical days:

Provided always, that the Court shall have full
power to continue any Term, in any of the said seven
Districts, beyond the time herein fixed for its con-
tinuance, by any Order to be made for that purpose
during such Term : And provided also, that it shall
be the duty of the Judges of the Superior Court
residing at Quebec, ordinarily to assist in bolding the
Terms of the said Court in the District of Gaspé,
but this shall not prevent any other Judges from so
doing if circumstances shall require it.

XVII. And be it enacted, That in the Districts of
Montreal and Quebee, out of Term, upon the first
two juridical days in each week, in every month
except Angust, the Court or any Quorum thereof,
may hold sittings for the purpose of giving judgment
in cases theretofore heard and taken en délibére, and
of hearing and giving judgment in cases by default or
ex-parte, including cases of application for judgment
of confirmation of title to immoveables, where there
shall be no opposition or the oppositions shall be
admitted by all parties, and of hearing and giving
judgment in any case appealed, evoked or removed
from any Circuit Court, or brought in the Superior
Court, (as hereinafter provided,) because a Circuit
Judge is a party thereto, but of which, from its nature
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or the amount in dispute, the Circuit Court would
otherwise have cognizance, and may, in any case,

hear and give judgment upon all issues of law raised

upon demurrers or pleadings, and all motions, rules

and incidental matters; but with the consent of all Any case may
parties, any case may be heard upon the merits and ¢ herd by

. .. consent of
determined at such sittings. perties.

XVIIL And be it enacted, That the Superior Court Jurisgiction of
shall, as aforesaid, take cognizance of all suits or ac- Eﬁe%ioxﬂ:rﬁih
tions (those purely of Admiralty jurisdiction excep- cases.
ted) which shall not be cognizable in the Circuit
Court hereinafier mentioned, or which shall be evo-
ked or otherwise removed from the said Circuit
Court, or from any other Court or Jurisdiction, into
the said Superior Court, and of such suits or actions
only, unless in any case it be otherwise provided by
this Act, and excepting always such suits, actions or Exceptionas
proceedings as shall be pending in Superior Term in ;‘;jﬁiffé?ff‘@_
any one of the several Courts of Queen’s Bench P-andtrans-
immediately before the time when this Act shall Cared to .
come fully into effect, and which shall be transferred
to and shall subsist, depend and be continued in the
Superior Court at the same place, as hereinafter
directed.

XIX. And be it enacted, That all Writs and Pro- Form and
cess to be issued out of the SuperiorCourt shall run in 3ol ¥rits
the name of Her Majesty, Her Heirs or Successors,
and shall be sealed with the Seal of the said Court,
and signed by the Prothonotary for the District in
which they shall issue, whose duty it shall be to
make out and prepare the same ; and fhey shall not Nt to be tes-
be tested in the name of any Judge, but the words « in 2322 %
witness whereof we have caused the Seal of our Judge.
said Court to be hereunto affixed,” shall be instead
of such zeste : Provided always, that no such Writ or Language.
Process shall be deemed void or voidable by reason Provieo as o

of its having a wrong seal or no seal thereon; And e,
3
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every such Writ or Process may be either in the
English or in the French language, any }aw, custom
fequisteafi- or usage to the contrary notwithstanding: and if
received by the any affidavit be required before the issuing of any
Prothonotazy.  ¢vich Writ or Process, the Prothonotary shall have
full power to receive such affidavit, and to administer
Proviso. the necessary oath : Provided also, that this shall not
be construed to prevent any Judge of the Court from
receiving such affidavit and administering such oath
if he shall think fit.
To whom XX. And be it enacted, That all Writs of Sum-
writs of sum- . . : 1
mons shall be 1ONS issuing out of the Superior Court, except Writs
addiessed. of Capias ad Respondendum, Saisie-Arrét before
Exception.  indgment, Saisie-Gagerie, or Saisie- Revendication,
shall be directed to and executed and returned by any
of the Bailiffs of the said Court appointed for the
District in which the Writ shall issue, any law or cus-
Further excep- tomn to the contrary notwithstanding ; but where any
ion—as to . .
wits to be ox- Such Writ shall be to be executed, wholly or in part,
guedoutof in any District other than that in which it shall
" issue, then, whether it be a Writ of Summons, or a
Writ of Capias ad Respondendum, Saisie-Arrér be-
fore judgment, Saiste-Gagerie, or Saisie-Revendica-
tion it shall (except those cases in regard to which
other provision is hereinafter made) continue to be
directed to and executed and returned by the Sheriff
) of the District in which it is to be executed, as here-
Copies how  tofore ; and when any such Writ of Summons shall
served by a be directed to any Bailiff of the Court as aforesaid,
ailiff. . "
the copies of the same to be served upon the parties
according to Law, shall be certified as true copies,
either by the Prothonotary of the said Court, for the
District in which they shall have issued, or by the
Attorney of the party suing out such Writ,
Efit;‘;n& of XXI. And be it enacted, That every Writ or Pro-
issued befire @88 issued before this Act shall come fully into
thecommence- effect, which shall have been made returnable into
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any one of the several Courts of Queen’s Bench, in
the exercise of any of those jurisdictions or powers
hereby transferred to and vested in the Superior
Court, on any Juridical day subsequent to the time
when this Aot shall come fully into effect, shall be
returned on the said day into the Office of the Pro-
thonotary of the Superior Court, at the place where
it shall have been made returnable, and shall then
have the same and no other effect as if it had been
issued from the Superior Court, and had been made
returnable on such day and at such place.

XXII. And be it enacted, That every day not be-
ing a Sunday or Holy-day, shall be deemed a juri-
dical day, for all the purposes of this Act, and shall
be a return day for all Writs, Process and proceed-
ings required to be returned into the Superior Court.

XXIII. And be it enacted, That it shall not be
necessary that any Defendant summoned to appear
before the Superior Court, shall appear or be called
in open Court, but the Writ of Summons shall be re-
turned into the Prothonotary’s Office, on the day on
which it shall be returnable, and the Defendant may
on that day or on the next following juridical day,
file his appearance personally or by attorney, in the
Office of the Prothonotary of the Court, at any time
during office hours, and if he shall not file his ap-
pearance as aforesaid, he shall not thereafter be al-
lowed to appear (except by express permission as
hereinafter mentioned), and his default shall, on the
juridical day next but one after the return day, be re-
corded, and the Court shall proceed to hear, try and
determine the suit or action in due course of law:
and every such Writ of Summons shall be served at
least ten days (of which neither the day of service
nor the day of the return shall be reckoned as one)
before the day fixed for the return thereof, if there be
not more than five leagues from the place of service
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of the Writ to the place where the Defendant shall
be summoned to appear; and if there be more than
five leagues, then there shall be an additional delay
of one day for every additional five leagues: Pro-
vided, nevertheless, that every Defendant or other
party in or to any suit or action who shall appear in
person shall be considered as having, for all the pur-
poses of such suit or action and of all proceedings
incident thereto or consequent thereon by such ap-
pearance, elected his legal domicile at the Office of
the Prothonotary of the Court in which such suit or
action shall have been instituted; and all notices
and all services of papers or documents in such suit
or action which should otherwise be given or made
by one attorney ad litem, to or upon another, shall
be considered as having been legally given or made
at such Prothonotary’s Office.

XXIV. And be it enacted, That notwithstanding
any such default to appear, the Defendant may, at
any time before judgment, be allowed by the Superior
Court, or by any one Judge thereof, to appear, on a
special application of which the Plaintiff shall have
had one clear day’s notice, and for good cause shewn
to the satisfaction of such Judge.

XXV. And be it enacted, That whether the ap-
pearance be filed in term or in vacation, the De-
fendant shall be allowed eight clear days from his
appearance to plead to the Declaration, and the Plain-
tiff shall have a like delay to answer, and there shall
be a like delay between each further pleading allowed
by law; and if at the expiration of the delay allowed
for any pleading, the same shall not be filed, the
opposite party may demand the same, and if it be
not filed on or before the third juridical day after
such demand, may foreclose the party by whom it
ought to have been filed ; and the filing of the return
of service of such demand shall be sufficient to autho-
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rize the Prothonotary, upon application in writing for
Acte of foreclosure, to grant and record the same
without further notice or formality: Provided always, Proviso: right
that the party foreclosed shall nevertheless be entitled ot ™
to at least one clear day’s notice of the inseription of notice-
the cause for enquéte or hearing, before such enguére
shall be commenced or the cause shall be heard.
XXVI And be it enacted, That the delay for Deley for

. N . pleading may
pleading may in any case be enlarged by the Superior be enlarged.
Court, or by any one Judge thereof, on special appli- Pleading with-
cation of which notice shall be given to the opposite ™ e %"
party at least one clear day before it is made ; and
that any party may file any pleading within the time
hereby allowed for filing the same.

XXVII. And be it enacted, That the enguétes in Howand
causes cognizable in the Superior Court shall be taken X:;’ﬁ:ﬁiﬁf
before a single Judge, or before more than one Judge
of the said Court, or before any Circuit Judge as
Commassaire Enquéteur of the Superior Court, and
as well in Term as in Vacation, subject to the pro-
visions hereinafter made ; and that for that purpose it
shall be lawful for the Judges of the Superior Court
to assign one room or more than one room in each
Court House, in which the Court is held, for the
taking of such enquétes therein, and to fix the number
of Clerks or Writers whom the Prothonotary of the
Court shall employ for taking such enguétes, accord-
ingly as the case may require.

XXVIIL. And be it enacted, That each and every circuit Tudges
Circuit Judge shall be a Commassaire Enquéteur of 1obe Com-
the Superior Court, and shall have all the powers of guéicus.

a single Judge thereof with regard to the taking of
enquétes ; but it shall not be the duty of such Circuit Prosiso: to act
Judge to act as Commissaire Enquéteur when any 250t onyin
Judge of the Superior Court is present at the place
where the enquéte is to be taken, and not incapacitated

from acting by sickness or otherwise.
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XXIX. And be it enacted, That in the Districts of
Montreal, Quebec, Three-Rivers, and St. Fra,nci.s,
every juridical day out of Term, except every day in
the month of August and the days on which the Cir-
cuit Court shall sit at the same place, shall be an
enquéte day ; as shall also every day in Term which
shall have been appointed by the Court for that pur-
pose : and that in each of the other Districts every
juridical day in vacation, (except every day in the .
month of August), on which a Circuit Judge or Com-
missaire  FEnquéteur shall be present at the place
where the Superior Court is held, and every day in
Term or out of Term which shall be appointed by
the said Court for that purpose, shall be an enquéte
day.

XXX. And be it enacted, That the Superior Court,
or any Judge thereof, may, in its discretion, order the
enguéte in any case, or the examination of any wit-
ness or witnesses, or of any party to the cause, or
other person required to be examined in such case,
to be taken at any place where Terms of the Superior
Court are held, or at any place where sittings of the
Circuit Court are held, before any Judge of the
Superior Court or Comimissaire Enquéteur thereof ;
and this provision shall extend to Fauts et Articles,
Serment décisoire, or other Qath which may be legally
required of any party ; and the. examination may, in
the discretion of the Court, be had in the usual man-
ner as if the witness or party examined had appeared
at the place where the case is pending, or upon writ-
ten interrogatories and cross interrogatories; and the
Court may, in its discretion, order the record or any
portion thereof to be transmiited to the place where
the enquéte or examination is to be taken, but no
Commission or formality other than the order of the
Court shall be requisite, and such order (and the
other documents if any) shall be transmitted to the
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Prothonotary of the Superior Court or Clerk of the
Circuit Court, as the case may he, at the place where
the enquéte or examination is to be had, and such
Prothonotary or Clerk may thereupon issue the pro-
per process to compel the attendance of any witness
or party to be examined in the case, at the place
named in such order and on any enguéte day at such
place, or on any day (to be appointed by the Comn-
missaire Enquéteur) on which a Commussaire En-
quéteur will be present at such place.
XXXI. And be itenacted, That nothing in the next Jotto prevent
. . ¢ issmng of
preceding section shall be construed to prevent the commissions
said Superior Court, or any Judge thereof, from issu- Fegweires&e.
ing any Commission Rogatoire, or Commission in
the nature of a Comwmussion Rogatorre, addressed
to any Commissioner or Commissioners at any place
out of Lower-Canada, or at any place within Lower-
Canada, if from the circumstances of the case the
Court, or such Judge, shall think the ends of Justice
will be better attained by such Commission than by
such order as in the next preceding section is men-
tioned.

XXXII. Provided always, and be it enacted, That ‘CO,ur]t, to have
the Superior Court shall have original cognizance herain special
of, hear, try and determine, in due course of law, any 22;0135315%5.3
suit or action in which a Writ of Cuprias ad Respon- qun. *
dendum, shall be sued out, or in which a trial by Jury
may by law be had, and the plaintiff shall in and by
his declaration therein filed, declare his choice and
option to have a trial by Jury, although the sum of Jury cases.
money, or the value of the thing demanded, in such
suit or action, shall not exceed, or shall be under fifty
pounds, currency : Provided always, that such decla- f{fg;:f% fﬂsato
ration of the choice and option of the plaintiff to Juy wil.
have a trial by Jury, or the declaration of such
choice and option by the Defendant, in his Evocation,

as hereinafter provided, shall bind all parties to pro-
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ceed accordingly, whenever the snit or action shall
be ready for such trial ; nor shall any other mode of
trial be allowed therein, except by consent of all the
parties ; and saving always the discretionary power
of the Court over the costs in any case it may deem -
to have been vexatiously er unnecessarily brought
in or removed into the Superior Court, instead of
being brought or left to be determined in the Circuit
Court by which it would have been cognizable: Pro-
vided also, that the Superior Court shall have original
cognizance of any suit or action to which the Judge
residing in the Town of Three-Rivers, or the Judge
residing in the Town of Sherbrooke, or any Circuit
Judge shall be a party, and which, from its nature, or
the amount, or value of the thing demanded, would
have been otherwise cognizable by the Circuit Courf,
but such suit or action shall be heard, tried and deter-
mined, at any sitting of the Superior Court in term
or in vz-2*inn, according to the course and practice
of the Circuit Court, and with like costs ; and any
suit or action to which such Judge, residing in the
town of Three-Rivers or in the town of Sherbrooke,
or a Cirenit Judge shall become a party to any inter-
vention, opposition, demande en garantie, or other-
wise, shall be at once removed into the Superior
Court, in the same District.

XXXIII. Andbeitenacted, Thatthe Judges of the
Superior Court, or any one of them, shall be and
they are hereby authorized in all cases of trial by
jury in civil matters, to try the issues of fact, and
to receive the verdicts of juries in vacation, on such
days as the Court shall have appointed for that pur-
pose; any law to the contrary notwithstanding.

XXXIV. And be it enacted, That the Superior
Court may, in its discretion, order the trial by jury
in any civil case to be had in any district ; and if such
trial be ordered to be had ina district other than that
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in which the cause is pending, the record in the cause
and the order for the trial shall be sent to the Pro-
thonotary of the Court for the District in which the
trial is ordered to be had; and thereupon all proceed-
ings to trial and verdict shall be had in such district,
as if the cause were pending there, and the verdict
shall then be returned, with the record, to the Pro-
thonotary of the District wherein the cause is pend-
ing, for judgment and all ulterior proceedings.

XXXV, And be it enacted, That when and so soon
as lists of jurors shall have been made out, and the
requisite provisions of law in that behalf enacted, it
shall be lawful for the Superior Court to order any
trial by jury in a civil case to be had at any Circuit
Court; and the Judge presiding at such trial shall
receive the verdict of the jury and return the same
into the Superior Court, to be by the said Court
proceeded upon according to law.

XXXVI And be it enacted, That each final judg-
ment, and each interlocutory judgment from which
an appeal may lie, rendered by the Superior Court, as
well in any suit or action by default or ez-parte which
shall be dismissed, as in any suit or action where
issue shall have been joined, shall contain a summary
statement of the points of fact and law, and the reasons
upon which such judgment shall be founded, and
the names of the Judges who shall have concurred
therein or entered their dissent therefrom.

XXXVII. And be it enacted, That an Appeal and
Writ of Error shall lie to the Court of Queen’s Bench
established by an Act of this Session, from the judg-
ments of the Superior Court (whether rendered in
any cause commenced in the said Court, in the first
instance, or brought into it by appeal, evocation,
removal from some other Court, or transmission from
some former Court,) in every case in which, from its
nature or the amount in dispute, an Appeal or Writ
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of Error by Law lay, immediately before the coming
into foree and effect of the Act passed in the seventh

7V.e.18.  year of Her Majesty’s Reign, and intituled, 47 Agt
Jor the establishment of a better Court of Appeals in
Lower-Canada, from the judgments of the Courts of
King’s Bench in and for the several Districts of
Lower-Canada, to the Provincial Court of Appeals,
upon the same terms and conditions, and under and
subject to the same restrictions, limitations, ru!es aqd
regulations as were then established and obtained in
Appeals from the said Courts of King’s Bench to the
said Provincial Court of Appeals.

Transmission XX XVIII. And be it enacted, That all and every
gfc‘;il;:,ll:;zc,,of the Records, Registers, Muniments and judicial or
the present  other proceedings of the Courts of Queen’s Bench
B.inotheS. in the several Districts of Lower-Canada (except
Court. only such as by any Act of this Session are directed
to be transmitted into the Court of Queen’s Bench
established, as aforesaid, by an Act of this Session,

and such as are by this Act directed to be transmitted

into the Circuit Court,) shall forthwith, after this Act

shall come fully into effect, be transmitted into and

make part of the Records, Registers, Muniments, and

judicial or other proceedings of the Superior Court

hereby established, in the Districts and at the places

in and at which the said several Courts of Queen’s

_ Bench are now respectively established and held;
f;,’:;e:}t,‘;ff}l‘,fh that is to say, the Records, Registers, Muniments,
transmitted.  judicial and other proceedings of the said Court of
Montreal.  Queen’s Bench for the District of Montreal, shall be
transmitted into the said Superior Court, and shall
be kept in the Office of the Prothonotary thereof for
the said District, at the City of Montreal; and the
Records, Registers, Muniments, judicial and other
proceedings of the said Court of Queen’s Bench for
the District of Quebec, shall be transmitted into the
said Superior Court, and shall be kept in the Office
of the Prothonotary thereof for the said District, at;

Quabec.
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the City of Quebec; and the Records, Registers,
Muniments, and judicial or other proceedings of the
said Court of Queen’s Bench for the District of Three-
Rivers, shall be transmitted into the said Superior
Court, and shall be kept in the office of the Protho-
notary thereof for the said District, at the Town of
Three-Rivers; and the Records, Registers, Muni-
ments, judicial or other proceedings of the said Court
of Queen’s Bench for the District of St. Francis, shall
be transmitted into the said Superior Court, and shall
be kept in the Office of the Prothonotary thereof for
the said District, at the Town of Sherbrooke; and the
Records, Registers, Muniments, judicial and other
proceedings of the said Court of Queen’s Bench for
the District of Gaspé, shall be transmitted into the
said Superior Court, and shall be kept in the Office
of the Prothonotary thereof for the said District, at
Percé and at New Carlisle, respectively, that is to
say, those which before the passing of this Act, would
be kept at Percé, shall be kept in the Office of the
said Prothonotary there, and those which before the
same time, would be kept at New Carlisle, shall be
kept in the Office of the said Prothonotary there.

XXXIX. And be it enacted, That no judgment,
order, rule or act of the said several Courts of Queen’s
Bench respectively, legally pronounced, given, had
or done before this Act shall come fully into effect,
shall be hereby avoided, but shall remain in full force
and virtue as if this Act had not been passed; nor shall
any action, information, suit, cause or proceeding
depending in the said Courts respectively, be abated,
discontinued or annulled, but the same shall (except
such as are by this Act or any other Act of this Session,
directed to be transferred to and to subsist in some
Court other than the Superior Court), be transferred
in their then present condition respectively to and
subsist and depend in the said Superior Court, in the
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several and respective Districts in which they shall
be subsisting and depending when this Act shall come
fully into effect, as if they had respectively been
commenced, brought or recorded in the said Superior
Court, and in such District as aforesaid, and whatever
be the amount or value in dispute, and other and
farther proceedings shall be therein had in the said
Superior Court to judgment and execution, or subse-
quent thereto, as might have been had in the said
several Courts of Queen’s Bench respectively, or in
the said Superior Court in cases or proceedings com-
menced and depending before that Court.

XTL. And be it enacted, That all and every the
Records, Registers, Muniments and judicial or other
proceedings of the Courts of Queen’s Bench in the
several Districts of Lower-Canada, in the Inferior
Terms of the said Courts respectively, shall forth-
with, after this Act shall come fully into effect, be
transmitted into and make part of the Records,
Registers, Muniments, and judicial or other proceed-
ings of the Circuit Court, in the Circuiis and at the
places in and at which the said Courts of Queen’s
Bench are now respectively established and held;
that is to say, the Records, Registers, Muniments,
judicial and other proceedings of the said Court of
Queen’s Bench for the District of Montreal, in the
Inferior Term of the said Court, shall be transmitted
into the said Circuit Court, and shall be kept in the
Office of the Clerk thereof for the Montreal Circuit,
at the City of Montreal; and the Records, Registers,
Muniments, judicial and other proceedings of the said
Court of Queen’s Bench for the District of Quebee,
in the Inferior Term of the said Court, shall be
transmitted into the said Circuit Court, and shall be
kept in the Office of the Clerk thereof for the
Quebec Circuit, at the City of Quebec; and the
Records, Registers, Muniments, and judicial or other
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proceedings of the said Court of Queen’s Bench for
the District of Three-Rivers, in the Inferior Term of
the said Court, shall be transmitted into the said Circuit
Court, and shall be kept in the Office of the Clerk
thereof for the Three-Rivers Circuit, at the Town of
Three-Rivers; and the Records, Registers, Muni-
ments, judicial or other proceedings of the said Court
of Queen’s Bench for the District of St. Francis, in
the Inferior Term of the said Court, shall be trans-
mitted into the said Circuit Court, and shall be kept
in the Office of the Clerk thereof for the Sherbrooke
Circuit, at the Town of Sherbrooke.

XLI. And be it enacted, That no judgment, order,
rule or act of the said Courts of Queen’s Bench
respectively, in Inferior Term, legally pronounced,
given, had or done before this Act shall come fully
into effect, shall be hereby avoided, but shall remain
in full force and virtue as if this Act had not been
passed ; nor shall any action, information, suit, cause
or proceeding depending in the said Courts respec-
tively in Inferior Term, be abated, discontinued or
annulled, but the same shall be transferred in their
then present condition respectively to and subsist and
depend in the said Circuit Court, in the several and
respective Circuits in and into which the Records and
other proceedings therein, are hereinbefore directed
to be transmitted and kept, when this Act shall come
fully into effect, as if they had respectively been
commenced, brought or recorded in the said Circuit
Court, and in such Circuit as aforesaid, and other and
further proceedings shall be therein had in the said
Circuit Court to judgment and execution, or subse-
quent thereto, as might have been had in the said
several Courts of Queen’s Bench respectively, in
Inferior Term, or in the said Circuit Court in cases
or proceedings commenced and depending before the
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. Ppreceding section shall apply to the judgments of the

several Courts of King’s Bench, mentioned in the Act
passed in the eleventh year of Her Majesty’s Re1gp,
and intituled, An Act to render executory certan
Judgments rendered by the late Courts of King’s
Bench for Lower-Canada, and to th.e Records ar_xd
proceedings in the said Courts of King’s Bench in
Inferior Term.

XLII. And be it enacted, That a Court of Record,
to be called the Circuit Court, and having jurisdiction
throughout Lower-Canada, shall continue to be holden
every year in each of the Circuits in Lower-Canada,
hereinafter mentioned, by one of the Judges of the
Superior Court, or by one of the Circuit Judges;
Provided always, that nothing in this Act contained
shall be construed to make the Circuit Court to be
held under it at any place a new Court, or to abate
or discontinue any suit, action or proceeding pending
therein, but the Circuit Court to be holden under this
Act shall be held to be to all intents and purposes,
one and the same with the Circuit Court holden at
the same place under the Acts hereby repealed,
notwithstanding any change hereby made in its name,
constitution or jurisdiction, or in the times at which
it is to be held.

XLIII. And be it enacted, That the District Judges
for the District of Gaspé shall from and after the
time when this Act shall come fully into effect, and
without any new Commission, be and be called
Circnit Judges, and not District Judges, and that they
and the other Circuit Judges theretofore appointed in
and for the other Districts, shall by virtue of this Act,
and without any new Commission, and until they shall
respectively resign, be removed or suspended from
office, be Circuit Judges for Lower-Canada, as shall
also, each and every Circuit Judge thereafter ap-

Girenit Judges Pointed; and the Circuit Judges for Lower-Canada,
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whether appointed before or after the time when this to be so for all
Act shall come fully into effect, shall each respectively e Cane:
have full power to act as such in any part of Lower-
Canada, but the Districts and places in and at which
they shall respectively reside, and in which they shall
ordinarily act, shall be from time to time appointed
by the Governor, but this shall not prevent their acting

in other places or Districts whenever circumstances
shall require them so to do: provided that at least Where the
one of the said Circuit Judges shall reside at New Gt Judees
Carlisle, in the District of Gaspé, and at least one of
them at Percé, in the said District, and at least one of
them at Aylmer, in the District of Ottawa, after the
Proclamation establishing the said District shall have
issued, and at least one of them at Kamouraska, in the
District of Kamouraska, after the Proclamation estab-
lishing the said District shall have issued, and at
least one of them at Chicoutimi, in the Circuit of
Saguenay, and the others shall respectively reside at
the City of Montreal, or at the City of Quebec: And
the total number of the said Circuit Judges in office
at any one time shall not be more than nine.

Their number
limited to nine

XLIV. And be it enacted, That whenever any of How vacancies
the Circuit Judges appointed before or after the time ®hell be filled.
when this Act shall come fully into effect, shall die,
resign or be removed, or suspended from office, or
whenever, from any cause, the number of Circuit
Judges shall be or become less than the number
fixed in and by the next preceding section, and it
shall be deemed expedient to fill the vacancy thus
existing, it shall be lawful for the Governor of this
Province, by an Instrument under the Great Seal
thereof, to appoint a proper person to be a Circuit
Judge for Lower-Canada; and all such Circuit
Judges, appointed before or after the passing of this cicuit Judges
Act, shall be ez officio Justices of the Peace, and shall tobeChairmen

uarter

. . of
act as Chairmen of the General or Quarter Sessions Sessions.
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in and for the several Districts in Lower-Canada,
and for the Chicoutimi Cirecuit, when such Sessions
shall be held therein; and the said Circuit Judges
shall also have such powers and duties as are herein-
after assigned to them, or as may be assigned to them
by any other Act of the Legislature: Provided always,
that no such Circuit Judge shall act as Advocate,
Attorney, or Counsel in Lower-Canada.

XLV. Provided always, and be it enacted, That
nothing in this Act shall be construed to render any
Court of General or Quarter Sessions incompetfent
by reason of the absence of any Circuit Judge, who,
if present, would be the Chairman of the Court: And
provided also, that the provisions of the Act passed
in the sixth year of Her Majesty’s Reign, andintituled,
An Act for'the Qualification of Justices of the Peace,
shall not extend to any Circuit Judge ; any thing.in
the said Act to the contrary notwithstanding.

XLVI. And be it enacted, That no person shall
be appointed a Circuit Judge unless he be an Advo-
cate ofat least five years’ standing at the bar of Lower
Canada.

XLVIL And be it enacted, That the Circuit Court
shall have cognizance of and shall hear, try and
determine all Civil Swits or Actions, as well those
where the Crown may be a party as others (those
purely of Admiralty jurisdiction excepted) wherein
the sum of money or the value of the thing demanded
shall not exceed Fifty pounds currency, and wherein
no Writ of Capias ad Respondendwm shall be sued
out; and if the said sum or value shall not exceed
Fifteen pounds currency, the Suit or Action shall be
heard, tried and determined in a summary manner
and if the said sum or value shall not exceed Six
pounds Five shillings currency, then the said Suit or
Action shall be determined according to equity and
good conscience ; Provided always, that if any such
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Suit or Action shall relate to any title to lands or
tenements, or to any sum of money payable to Her
Majesty, or to any fee of office, duty or reat, revenue,
annual rents or such like matters or things where the
rights in future may be bound, or shall be a suit or
action in which a trial by jury may by law be had
and in which the defendant shall in and by his evo-
cation declare his choice and option to have a trial
by jury, it shall be lawful for the party defendant,
before making his defence to the merits of any such
suit or action, to evoke the same, and by such evoca-
tion to require that the said suit or action be removed
and carried for hearing, trial and judgment, to and in
the Superior Court in the same District; and every
such evocation shall be filed and entered of record,
and the said suit or action shall thereupon be removed
into the said Superior Court, which shall, at any sit-
ting thereof, in or out of Term, proceed to hear and
determine in a summary way whether the said evoca-
tion be well founded; and if it should maintain the
said evocation and adjudge the same to be well foun-
ded, proceedings shall thereupon be had in the said
Superior Court to trial and judgment and execution
according to the rules of proceeding in the said Court,
as if the said suit or action had been originally insti-
tuted therein; and if the said evocation should be
overruled, the said suit or action shall be remitted
to the Circuit Court there to be heard, tried and
finally determined.

XLVIH. And be it enacted, That if in any suit or
action which might be so evoked as aforesaid, the
defendant shall not evoke the same, but shall make
any plea or defence by which the plaintiff’s title to
any lands or tenements shall be disputed or called in
question, or by which, if maintained, his rights in
future would be impaired or injuriously affected, it
shall then be lawful for the plaintiff to evoke such
suit or action in the same manner and with the same
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effect as the defendant might have done, and such
evocation and the suit or action so evoked shall be
subject to the provisions herein made as to suits or
actions evoked by the defendant.
Inwhat Ci-*  XLIX. And be it enacted, That all actions, suits,
o mayme or proceedings may be commenced at the place where
emmenced.  the terms of the Circuit Courtare held in any Cireuit,
provided the cause of such suits, actions or pro-
ceeding respectively, shall have arisen within such
Circuit, or the defendant or one of the defendants,
or the party or one of the parties, to whom the-ori-
ginal Writ, Order or Process shall be addressed,
shall be domiciled or served personally with such
Writ, Order or Process within such Circuit, and that
all the defendants or parties aforesaid be legally ser-
ved with Process and not otherwise, except where
any of the said delendants or parties shall be sum-
moned by advertisement as hereinafter mentioned :
Provisossto - Provided always, that the Process may in such cases
process, be served out of the limits of the Circuit, but in the
District in which such Circuit is situate, by any
Bailiff of the Superior Court appointed in and for such
District.
o ¥ ms  Le And be it enacted, That in any suit or action
&e., shallbe 1o be brought in the Circuit Court, the first Process
commenced- 45 he issued for bringing the defendant before the
said Court, to answer the demande made in such suit
or action, shall be a Writ of Summons, in which the
Plaintiff”s cause of action shall be briefly stated, un-
less there shall be attached to such Writ of Summons
a Declaration settmg forth the cause of action, in
which case it shall be sufficient that in the Writ of
Form of Wit Summons refere_nce be made to the Declaration for
of Summons, VD€ cause of action ; and such Writ of Summons may
be in the form contained in the Schedule A, to this
Delay between Act subjoined, and shall be served at least five days

service and

return, (of which neither the day of service nor the day of
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return shall be reckoned as one) before the day fixed
for the return thereof, if there be not more than five
leagues from the place of service to the place where
the Court shall be held; and if, in any such case,
there be more than five leagues, then there shall be
an additional delay of one day for every additional
five leagues ; and such Writ of Summons shall be
directed to and executed by any Bailiff of the Supe-
rior Court appointed in and for the District in which
the same shall have been issued, any law or custom
to the contrary notwithstanding; and the copies of
the Writ of Summons and ot the declaration, if any
there be, to be served upon parties according to law,
shall be certified as true copies, either by the Clerk
of the Circuit Court, or by the Attorney of the Plain-
tiff : Provided always, that in 2ll cases cognizable
by the Circuit Court, where such Writ of Summons
may by law be executed in- any District other than
the District in which the same shall have issued, such
Writ of Summons shall be directly addressed to the
Sherifl’ of such other District, and shall be executed
and returned by such Sheriff to the Circuit Court at
the place from which it shall have issued, according
to the exigency of such Writ and to law.

LI. And be it enacted, That all Writs and Process
issuing out of the Circuit Court, shall run in the
name of Her Majesty, Her Heirs or Successors, and
shall be-sealed with the Seal of the Court, and signed
by the Clerk whose duty it shall be to prepare the
same, and shall not be tested in the name of any
Judge, but the words “in witness whereof we have
caused the Seal of our said Court to be hereunto
affixed” shall be instead of such feste, and all such
Writs and Process may be either in the English or
in the French language ; any law, usage or custom to
the contrary notwithstanding.
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LII. And be it enacted, That every Writ or Pro-
cess issued before this Act shall come fully into effect,
which shall have been made returnable into any one
of the several Courts of Queen’s Bench, in the Inferior
Term thereof, or into any Circuit Court, on any day
subsequent to the time when this Act shall come
fully into effect, shall be returned on that day into
the office of the Clerk of the Circuit Court, at the
place where it shall have been made returnable,
unless it shall have issued in a non-appealable case,
and such day shall happen not to be a return day in
such cases, and it shall then be returned into the
said Court at the said place, on that juridical day
which shall be next after the day on which such Writ
or Process shall have been made returnable, and in
either case it shall then have the same effect, and no
other, as if it had been issued from the Circuit Court,
and had been made returnable on such day and at
such place.

LIiI. And be it enacted, That from any Judgment
rendered by the Circuit Court, in any suit or action
in which the sum of money or the value of the thing -
demanded shall exceed fifteen pounds currency, if
such judgment be rendered after this Act shall come
fully into effect, or in which the sum of money or
value of the thing demanded shall exceed ten pounds
currency, if such judgment shall have been rendered
in any suit or action brought before the said time,
or which shall relate to any titles to lands or tene-
ments, or to any sum of money payable to Her Ma-
jesty, fee of office, duty or rent revenue, annual rents,
or such like matters or things, where the rights in
future may be bound, an appeal shall lie to the Supe-
rior Court in the District within which the suit or
action shall have been originally instituted ; which
said Court shall proceed to hear and adjudge on such
appeal as to law may appertain, and in the manner
hereinafter provided.
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LIV. And be it enacted, That the party appealing iMode of bring-

from any judgment rendered as aforesaid by the
Circuit Court, shall within fifteen days after the
rendering of the judgment to be appealed from (but
without being bound to give previous notice thereof

ng appeals.

to the adverse party) give good and sufficient security, Security.

by sureties who shall justify their sufficiency to the
satisfaction of the person before whom it shall be
given as hereinafter provided, that he will effectually
prosecute the said appeal and answer the condemna-
tion and also pay such costs and damages as shall be
‘awarded by the Superior Court if the judgment ap-

pealed from should be affirmed; and such security Before whom

and how

shall be given either before any Judge of the Superior g,

Court or the Prothonotary thereof, and the bond shall
then be deposited and remain of record in the Office
of the latter, or it shall be given before any Circuit
Judge, when at the place where the said judgment
appealed from shall have been rendered, or before
the Clerk of the Circuit Court at such place, and the
bond shall then be deposited, and remain of record in

the office of the latter; and any one surety, being a Wbo may be

proprietor of real property of the value of fifty
pounds currency, over ard above all incumbrances
payable out of or affecting the same, shall suffice to

surety.

render such security valid; and the said Judges, Justifcation.

Prothonotaries, or Clerks, are hereby respectively
authorized to administer all oaths required by law in
such cases from the persons so becoming sureties,
and to put to them all necessary enquiries and ques-

tions: Provided always, that if the party appealing proviso: ifthe
shall, within the same delay of fifteen days after the sprellantal-
rendering of the judgment, agree and declare in judgmentto
writing at the Office of the Prothonotary of the egeeseder
Superior Court, or at the Office of the Clerk of the amount of the

Circuit Court appealed from, that he does not object Judgment,

to the judgment being carried into effect according
to law, or shall pay into the hands of either of the
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said Prothonotaries or Clerks, the amount, in capital,
interest and costs, of the said judgment, and shall,
at the same time, declare in writing his intention to
appeal, (which amount, when so paid, the respondent
shall be entitled to have and receive from the said
Prothonotary or Clerk) then, and in that case, the
party so appealing, in lieuw of the security above
required, shall give security only for such costsand
damages as shall be awarded by the Superior Court,
in case the appeal be dismissed ; and provided also,
that when only such last mentioned security shall
have been given, the respondent, if the judgment ap-
pealed from be reversed, shall not be bound to return
to the appellant more than the amount of money so
paid by the latter into the hands of the Prothonotary
or Clerk, with the legal interest thereon from the
day of the payment of the same to the said Protho-
notary or Clerk—or more than the sum levied under
the execution sued out upon such judgment, with the
legal interest upon such sum from the day of its being

'so levied,—or more than the restitution of the real

property whereof the respondent shall have been put
in possession by virtue of the said judgment, and the
net value of the produce and revenues thereof, to be
computed from the day the respondent shall have
been put in possession of such real property, until
perfect restitution is made,—with the costs of such
appellant, as well in the Court appealed to as in the
Court below, but without any damages, in any of the
said cases, against the respondent by reason of the
said Judgment or of the said execution; any law,
custom or usage to the contrary notwithstanding.

LV. And for the purpose of obviating delay and-
expense in the prosecution of appeals from judgments

© rendered by the Circuit Court—Be it enacted, That

Petition, no-
tices, &e.

such appeals shall be prosecuted and proceedings
thereon had in a summary manner, by petition of
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the appellant to the Superior Court setting forth suc-

cinctly the grounds of appeal, and praying for the
reversal of the judgment appealed from, and the
rendering of snch judgment as by the Court below

ought to have been rendered; a copy of whick peti- Service of |
tion, with a notice of the time at which it is to be & of Pet-
" presented to the Superior Court, shall be served on

the adverse party personally, or at domicile, or on

his Attorney ad litem, within twenty-five days from

the rendering of the judgment appealed from; and Wheato bo
such petition shall be so presented at some Weekly P*™*
Sitting or Term (whichever shall first happen) of

the Superior Court, next succeeding the rendering of

the judgment, if there shall be an interval of thirty

days between the rendering of such judgment and

such sitting or term, and if there shall not be such

an interval, then on the first juridical day of the sit-

ting or term next succeeding the expiration of the

thirty days next after the rendering of such Judgment :
Provided always, that neither the day of the render- Provico: mode
ing of the judgment appealed from, nor the day of ;1:‘3“,;‘;;‘_“‘&’
the presenting of the said petition to the Superior

Court, shall be considered as forming part of the

said interval of thirty days; And provided also, that Proviso: cory
a true copy of the appeal bond given by the party bond toareom-
appealing, certified as such by the Prothonotary or {’)‘c';f’m')‘;f
Clerk in whose Office it shall have been deposited,

shall be annexed to the original of the petition
presented to the Superior Court, and that a copy or

copies of the same, certified as such by the party
appealing, or his Attorney, shall be served, with the

petition and notice hereinbefore mentioned, upon

the party respondent.

LVL And be it enacted, That within the same Qelay Proceedings
of twenty-five days after the rendering of the judg- for ciusingthe
ment appealed from as aforesaid, the party appealing tunswited to

. pe HIE rangite
shall also cause a copy of the said petition and notice g '™
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only, to be served upon the Clerk in the Office and
custody of whom the record in the suit or action in
which the judgment is appealed from shall be, with a
certificate from the Prothonotary of the Superior
Court, that security in appeal has been given, if the
appeal-bond shall not be deposited in the Office of
the Court appealed from ; and thereupon it shall be
the duty of the said Clerk of the last mentioned
Court without waiting for the presenting of the said
petition to the Superior Court, forthwith to certify
under his hand and the Seal of the Court, to the
Superior Court, and to cause to be transmitted to
the said Court (to be filed among the Records thereof)
the judgment, record, evidence, and proceedings to
which such appeal shall relate; and after the trans-
mission of the said judgment, record, evidence and
proceedings, and the filing of the said petition of
appeal by and on the part of the appellant as aforesaid,
the appeal shall, without any further formality, be
summarily heard, and judgment thereon rendered by
the said Court, as to Law and Justice may appertain ;
Provided always, that if the judgment appealed from
shall have been rendered, by any Judge of the
Superior Court holding the Circuit Court, such
Judge shall not sit on the hearing and judgment of
the cause upon such appeal; and if the Superior
ourt be equally divided on the question whether
the judgment appealed from ought or ought not to be
affirmed, it shall stand and be affirmed; And provided
also, that any appellant who shall neglect to cause a
copy of such petition and notice of appeal to be served
as aforesaid or who after having caused the same to
be served, shall neglect to prosecute effectually the
said appeal in the manner hereinbefore prescribed,
shall be considered to have abandoned the said appeal,
and upon the application of the respondent,the Court
appealed to shall declare all right and claim founded
on such appeal to be forfeited, and shall grant costs to
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the respondent, and order the record (if transmitted)
to be remitted to the Court below.

LVIL. And be it enacted, That if the Defendant in
any non-appealable suit or action instituted in the
Circuit Court, shall not appear personally or by his
Attorney, on the day fixed for the return of the Writ
of Summons, his default shall be recorded ; and in any
such case it shall not be necessary that the defendant
be called on the third day, or at any other time there-
after, nor shall he be entitled to appear at any other
time, and have the said default taken off, unless ex-
press permission be given to him by the Court, any
law, usage or custom to the contrary notwithstanding;
and after the default shall have been so recorded, it
shall be lawful for the Gourt, after due proof of the
service of the Writ of Summons, in a summary man-
ner, to receive evidence and hear the Plaintiff in
support of his demande in such suit or action, and
thereupon to make and render such judgment as Law
and Justice may require; and if the said Defendant
should appear on the said day, either personally or by
his Attorney and the Plaintiff should not appear either
personally or by his Attorney, or appearing should
not prosecute his suit or action, the same shall be
dismissed, with costs to the Defendant against the
Plaintiff; and if the Plaintiff in any such suit or action
should establish his demand, he shall be entitled to
recover the sum of money or thing by him demanded,
and costs against the Detendant.

LVIIL. And be it enacted, That in non-appealable
cases, the pleadings after the declaration shall be oral
or in writing, at the option of the Defendant, unless
the Court shall expressly order the same to be in
writing ; and if the Defendant choose to plead in
writing, he shall file his plea upon appearing, unless
further delay be granted to him by the Court, but if
he be ordered to plead in writing he shall have such
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delay as the Court shall allow him by such order, and
in either case no answer in writing by the Plaintiff
shall be necessary, unless expressly ordered by the
artiouation de Court ; and if the Defendant do not plead in writing,
Jutsbs de- e shall, on appearing, be called upon by the Court
cases. to state orally or in wriling what facts (ifany) alleged
in the Plaintiff’s declaration he is willing to admit,
and his admission shall be recorded, and if he refuses
or neglects to make such statement, he shall be:
deemed to have denied them all, and shall be liable
for the costs of the proof thereof, as hereinafter pro-
vided in other cases; and if the Plaintiff be ordered
to answer in writing he shall have such delay to answer
asthe Court shall allow him by such order
Inappeciable LIX. And be it enacted, That in appealable cases
Ploading. %o the pleadings shall be in writing and the delay for
Sheasin 8. pleading, answering and replying shall be the same
as in the Superior Court.

Oralevidence ~ L.X. And be it enacted, Thatin any non-appealable
in ponappeal- suit or action in the Circuit Court, it shall not be
necessary to reduce to writing the depositions of the
witnesses, but such witnesses shall be examined vivd
voce, in open Court, nor shall it be necessary that any
notes of the evidence be taken by the Judge, any law
custom or usage to the contrary notwithstanding;
In appealable but in any appealable suit or action, that is in any
wiiting. swit oraction in which, by this Act, an appeal
may lie to the Superior Court, the evidence shall be
reduce;d to writing in the same maunner as in the
thtg shall be Superior Court; and every day on which a Judge
et Gys of the Superior Court or a Circuit Judge shall be
present at the place where the Court is held in any
Cn‘cmt, shall be an enquéte day for causes pending
in such Circuit, but the taking of any enquéte shall
not prevent the Judge from proceeding with the dis-
patch of any other business before him or before the
Court: Provided always, that by consent of all the
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parties to any appealable suit or action, the evidence Proviso: oral
therein may be taken orally as in non-appealable zzglsee‘:ftei:yany
cases: And provided also, that the enquétes in cases o
pending before the Circuit Court may always be Proviso: Jodge
taken by and before any Judge of the Superior Court, gﬁiéczést?n‘%.e
and it shall be the duty of any such Judge when ourtin cer
presiding at enquétes in cases pending in the Superior fin cases.
Court, to preside at the enquétes in cases pending in

the Circuit Court which are to be taken on the same

day and at the same place, and he shall and may

preside at both at the same time: nor shall his Provisoasto
having presided at the enquéte in any case in the 2rEelin
Circuit Court, or his having given any decision with )
regard to the evidence therein while so presiding,
disqualify him from sitting in the Superior Court on

any appeal brought thereto in such case.

LXJ. And be it enacted, That the Judge holding Zrguétes, &,
any Circuit Court, shall as well in Court as out of o be taken ]i;d
Court or in vacation have like power 1o order the 12y other
enquéte in any suit or action to be taken, or any
witness or party to be examined, before a Judge of
the said Court in any other Circuit on any day to
be appointed by such Judge, and to order the trans-
mission of the record or of any portion thereof to such
other Circuit, as is hereinbefore vested in the Supe-
rior Court orany Judge thereof, and such order shall
be obeyed accordingly by the Clerk of the Court for
the Circuit in which such enquéte is to be taken or
such witness or party is to be examined; and the Provisions of
provisions hereinbefore made in similar cases with ﬁfzgpﬁ’vi;ﬁ"
reference to the Superior Court or to any Judge such cases.
thereof, by the Thirtieth section or by the Thirty-first
section of this Act, shall apply to the cases mentioned
in this section. :

LXII. Provided always, and be it enacted, That Distance from
no person shall be bound to attend the Circuit Court :Z?‘fn};ngﬁ,"es'
as a witness in any suit or action pending therein, compelled to
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unless he be resident within fifteen leagues of the
place at which he shall be summoned to attend or
within the Circuit in which such place shall be.

LXIII. And be it enacted, That the Circuit Court
shall have power and authority in causes and matters
cognizable therein, to issue Writs of saiste-arrét
before or after judgment, saisie-gogerte, and savsie~
revendication, to be made returnable in the said Court,
in the same and in like cases and circumstances in
which such Writs might immediately before the time
when this Act shall come fully into effect, lawfully
be issued from and be made returnable in any of
Her Majesty’s Courts of civil jurisdiction in Lower-
Canada, and under and subject to the rules of law
in such cases provided; and that in all cases where
such Writs shall be issued out of the said Circuit
Court, it shall and may be lawful for the Clerks of
the said Court respectively, to take and receive the
necessary oath, affidavit or proof, in such cases by
law required, and thereupon to issue, without the fiar
of a Judge, any of the above mentioned Writs, in
like manner as if the same had been granted or
awarded by a Judge of the proper Court; Provided
always, that nothing herein contained shall prevent
any Judge of the Superior Court, or Circuit Judge,
from granting or awarding any such Writ as afore-
said, in cases where he could otherwise do so ac-
cording to law: and provided always, that in all caseg
in which a Writ of Capias ad Respondendum, or a
Writ of Sazsie-Arrér before Judgment in an action
cognizable by the Superior Court, may by law be
issued, the Clerks of the Circuit Court respectively
shall have the same power and authority as are vested
in the Prothonotaries of the Superior Court respec-
tively, to receive the requisite affidavit, and to issue
such last mentioned Writ of Cupias ad Responden-
dum, or of Saisie-Arrét before Judgment, and to
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make the same returnable in the Superior Court in

the District in which the same shall have issued ;

and the Writs last mentioned shall, in any such case, Sueh Wits to
be addressed directly, either to the Sheriff of the said whom Lo be
District, or to any Bailiff of the Superior Court, '
appointed for the same and by them respectively

executed and returned ; and when such Writ shall Ifto o Baitim.
be so addressed to any such Bailiff, such Bailiff shall

without delay proceed to execute the same, without

any previous Warrant from the Sheriff, and shall

deliver the Writ, with a report of his proceedings report to
thereon to the Sheriff, to whom he shall also deliver Sherift

the body, or the goods attached, as the case may be,

to be dealt with according to law, and by whom the

Writ and the proceedings thereon shall then be

returned to the Superior Court: Provided always, Proviso:
that in such case, the Sheriff shall not be respon- m‘;ﬁ,ﬁ‘; o
sible for any act done by the Bailiff, until the Officer the Sheriff
last named shall have complied with the foregoing mence, &e.
requirements ; and in every such case service of the
declaration in the cause may be made in the same

manner and within the same delay asif the Writ

had been issued by the Prothonotary of the Superior

Court, and addressed to and executed by the Sheriff': )
Provided always, that in all cases where any such Irovise:
Writ of Attachment against the body or goods shall have the usuat
be issued by any Clerk of the Circuit Court, and oo " Bsh
made returnable in the Superior Court, the defen-

dant shall be entitled to the same relief on giving

security or otherwise to the Sheriff, and in default

shall be committed to the common Gaol of the Dis-

trict, in like manner as if such Writ had been issued

by the Prothonotary of the Superior Court.

LXIV. And be it enacted, That all powers vested Certainpowers

. " ) vested in the
in the Saperior Court or in the Judges or Officers of Circuit Court
P “ i Judges and
3 M 3 ] H udges an
such Court, respeotively, in any suit or action pending Oﬁi%ers, e

in the said Court, with regard to the summoning of lﬁ'tl‘:ler Courtsin
lke matters,
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Defendants en garantie—the admission of parties
to intervene—the summoning of witnesses and the
adduction of evidence—the production of papers and
other things in the possession of any wimess or
party—the examination of any witness or party, and
the oaths to be deferred, referred or required of them
—the issuing of any Commission Rogatoire or Com-
mission in the nature of a Commussion Rogatoire—
the examination of any witness sick or about to leave
Lower-Canada—the enforcing of the attendance of
witnesses duly sommoned, and the punishment of
such as shall disobey any Writ of Subpena—the im-
prisonment (contramnte par corps) of any defendant
or party resisting or fraudulently endeavouring to
evade the execution of any Writ against his goods
or chattels,—or with regard to other matters relative
to or connected with the conduct of such suit or
action, and the proceedings therein, shall be and all
such powers are hereby vested in the Circuit Court,
and the Judges by whom the same is to be held, and
in the Officers of the said Court, respectively, and
may be exercised by them (in so far as such powers
and the provisions of law thereunto relating shall not
be repugnant to or inconsistent with the provisions
of this Act,) as fully and effectually, and under the
same provisions and conditions of law, as if the seve-
ral Acts, Ordinances and Laws conferring the said
powers were herein recited and re-enacted, and in
such manner as shall be most conformable to and
consistent with the other enactments of this Act.

LXV. And be it enacted, That whenever any
Judge holding the Circuit Court at any place, shall
be lawfully recused in any suit or action, or shall
be disqualified or rendered incompetent either by
reason of interest, relationship or otherwise, from
taking cognizance of the same, such Judge shall
immediately upon such recusation being made, cause
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an entry thereof, or of the reasons of such disqualifi-

cation or incompetence to be made on the record,

and shall thereupon order that the record and pro-
ceedings in such suit or action be removed to the
Superior Court in the District in which the said suit

or action shall have been brought, there to be heard,

tried, and finally determined, in the case of such dis-
qualification or incompetence as above mentioned, at

any Term or Sitting of the said Court, but accord-

ing to the course and practice of the Circuit Court;

but in the case of a recusation, the Superior Court Recusation
shall at any such Term or Sitting, first proceed in g how tied:
summary manner to determine whether such recusa-

tion be well founded, and if it should maintain the If maintained.
said recusation and adjudge the same to be well
founded, proceedings shall thereupon be had to trial,
judgment and execution, according to the course and
practice of the Circuit Court; and if the Superior Ifdismissed.
Court should dismiss the said recusation, the said

suit or action shall be remitted to the Cireuit Court

in the Circuit in which it shall have been originally
brought ; and when, in any case of recusation, dis-
qualification, or incompetence as aforesaid, an order Removalofthe
shall have been made for the removal of the suit or suit, &e.
action, as above required, the Clerk of the Circuit

Court shall make an entry of such order in the
Register thereof, and thereupon it shall be his duty
forthwith to certify under bis hand and the seal of

the Court to the Superior Court in the proper Dis-

trict, and to cause to be transmitted to the said Court,

the record and proceedings in the cause, which shall

then be filed among the records of the said Court,

and there shall continue to remain, even after judg-

ment, as if the suit or action had been originally
instituted in the said Court, except only in cases

where a recusation shall have been made and dis- Remittalif
missed as aforesaid, in which case the said record dismissed.
and proceedings shall be remitted as hereinbefore
directed.
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Amount of LXVI. And be it enacted, That the Circuit Court
ﬁ:fnﬁ?liviea may, if the Judge holding the same shall think pro-
byinstalments. ey order the sum for which judgment may have been
Provicoasto  given to be levied by instalments; Provided the delay
total delay. 1
allowed for the payment of the last instalment shall not
exceed the space of three months from the day of the
judgment; and provided also, that in default of pay-
ment of any one such instalment at the time it shall
become due, execution may issue in satisfaction of the
judgment, as if such delay had not been granted.

Whatshallbe  LXVII. And be it enacted, That the certificate of

asufficient  the Clerk of the Circuit Court, that the costs in any

costsinthe  suit or action or proceeding in such Court, amount to

" a sum named in such certificate (the sum allowed to

witnesses having been previously approved by a

Judge or Circuit Judge, as the case may be) shall be

suflicient proof of the amount of such costs, provided

a detailed bill or account of the same, signed by the

said Clerk, be annexed to such certificate, and execu-

tion may issue accordingly for such costs, without

A to Writs of any other or further taxation thereof; nor shall it

* be necessary that any Writ of Execution issuing out

of the Circuit Court be signed or endorsed by any

Judge ; any law, usage or custom to the contrary
notwithstanding.

Fees to be as LXVIIL. And be it enacted, That in all suits, ac-
per Tl tjons and proceedings in the Circuit Court, the fees
to be specified in the Tariff then in force under this
Act for the Circuit Court, shall be deemed and taken
to be the lawful fees for the discharge of the several
duties therein mentioned ; and no other fees or emo-
luments shall be received or taken upon any pre-
. tence whatever for any act done or service performed
f;irim:uy {ﬁr under the authority.of this Act; and if any Officer
or grester es, OF person shall receive any other or greater fee or

emolument than shall be specified in the said Tariff,

for any of the duties aforesaid, he shall forfeit the

No others to
be taken.
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sum of twenty pounds currency for each such offence,

which penalty shall and may be recovered by civil

action in the Circuit Court; and one half of such Application o
penalty shall belong to Her Majesty, Her Heirs and ™"
Successors, and the other half to the person who shall

sue for the same.

LXIX. And be it enacted, That each of the Clerks Tarif to e
of the Circuit Court shall cause to be continually Pested cpesly-
and openly posted as well in his Office asin some con-
spicuous place in the Hall or apartment in which the
Circuit Court shall be held, a fair and legible copy
of the Tariff of Feesto be made by the Superior
Court, and a notice of the penalty to which any per-
son, will become liable for receiving any other or
greater fee than is set forth in the said Tariff, and in
default of so doing, such Clerk shall be deemed guiity Pemalty for
of a misdemeanor, and shall be liable to be punished “*°"
accordingly.

LXX. And be it enacted, That in every case Execution of
where judgment shall be rendered in the Circuit Judgments of
Court, awarding or adjudging the payment of any Cout.
sum of money, it shall and may be lawful for the
Clerk of the Court, at the expiration of fifleen days
after the rendering of the judgment, to issue under
the Seal of the Court, a Writ of Fiert Factas against To whom the
goods and chattels ; which Writ shall be signed by Jirishall o
him, and made returnable to the Court, and shall be
directed to any of the Bailiffs of the Superior Court .
appointed for the District in which the judgment
shall have been rendered, who is hereby authorized -
to levy the sum of money mentioned in such Writ, |,
and the costs of execution, upon and from the goods |
and chattels of the party against whom such judgment |
shall have been rendered, which shall be found within
the District, in the same manner, and according to
the same rules and regulations of law, by and ander
which any Sheriff may levy money by virtue of a :

5
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Majesty’s Courts of Civil Jurisdiction in Lower-
Capada; but the said Bailiff shall not be entitled,
out of the monies so levied by him, to the Commis-
sion of two and a half per cent. in such case by law
allowed to Sheriffs, or to any Commission whatever;
and the said Writ, on or before the day fixed for the
return thereof, shall be by the said Bailiff returned
into the Circuit Court at the place where it shall
have issued, with his proceedings thereon ; Provided
always, that for the satisfaction of any such judgment,
execution shall (except in hypothecary actions} go
only against the moveable property of the party
condemnued, in cases where the sum of money awarded
by the judgment shall not exceed Ten pounds cur-
rency ; and that in cases where the said sum of mo-
ney so awarded shall exceed Ten pounds currency,
execution hail go not only against the moveable, but
also against the immoveable property of the party
condemned, as it shall also in 2ll hypothecary actions
against the immoveable property declared by the
judgment to be hypothecated for the payment of the
sum for which such judgment shall have been rendered,
whatever be the amount demanded or recovered in the
suit; and when execution upon any such judgment
shall be sued out against the immoveable property, a
Writ of Fiert Facias de Terris shall be issued from
the Circuit Court at the place where the judgment
shall have been rendered, under the Seal of the said
Court, and signed by the Clerk thereof, and such
Writ shall be made returnable to the Superior Court
in the District in which the judgment shall have been
rendered, and shall be directed to the Sheriff of the
said District, who is hereby authorized to levy the
sum of money mentioned in such Writ, and the costs
of execution, upon and from the immoveable property
of the party against whom such judgment shall have
heen rendered, or upon and from the immoveable
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property declared by the judgment to be so hypo-
thecated as aforesaid (as the case may be) in the
manner and according to the rules and regulations
of law, by and under which any Sheriff may levy
money by virtue of a Writ of Fieri Facias de Terris
issuing out of any of Her Majesty’s Courts of Civil
Jurisdiction in Lower-Canada; and the said Writ,
on or before the day fixed for the return thereof,
shall be by the said Sheriff returned into the Su-
perior Court, with his proceedings thereupon, in the

same manner as if such Writ had issued from the said:

Court; and all ulterior proceedings of what kind
soever, consequent upon the issuing of such Writ, or
necessary for the execution thereof, as well with
regard to the Plaintiff and Defendant as with regard
to other parties, who, according to law, may have
intervened in the cause by opposition or otherwise,
shall be had in the Superior Court, as effectually and
in the same manner as if the cause in which such
Writ shall have issued had been originally brought
and determined in the said Court.

LXXI1. And be it enacted, That when the party
against whom judgment shall have been rendered in
the Circuit Court, shall not have, within the District
in which such judgment shall have been rendered,
sufficient goods, chattels, lands or tenements to sa-
tisfy the said judgment in capital, interest, and costs,
but. shall have goods, chattels, lands or tenements
within any other Disirict in Lower-Canada, an alias
Writ de bonis or de terris, as the case may be, shall
issue from the Court at the place where the judg-
ment shall have been rendered, under the Seal of the
said Court, and signed by the Clerk thereof; which
alias Writ shall be made returnable to the Court out
of which it shall issue, if it be a Writ de bonss, and
to the Superior Court in the District in which the
judgment shall have been rendered, if it be a Writ

Return.
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de terris, and shall be directed to the Sheriff of such
other District; and such alias Writ shall be executed
in the latter District by the Sheriff thereof, as ifit
were a Writ of Execution issued from the Superior
Court, and in the same manner and aceording to the
same rules and regulations of law ; and the said Writ
shall be, by the said last mentioned Sheriff, with
his proceedings thereon, duly returned into the Court
from which it shall have been issued, if it be a Writ
de bomes, or into the Superior Court in the District
in which the said judgment shall have been rendered,
if it be a Writ de terris; and in the latter case, all
ulterior proceedings of what kind soever consequent
upon the issuing of such Writ de terris, or necessary
for the execution thereof, as well with regard to the
plaintiff and defendant, as with regard to other par-
ties who, in due course of law, may have intervened
in the cause by opposition or otherwise, shall be had
in the Court last above mentioned, as effectually and
in the same manner as if the canse in which such
Writ shall have issued had been originally brought
and determined in such last mentioned Court: Pro-
vided always, that in all cases where execution may
issue in any hypothecary action against any immove-
able property declared by the judgment to be hypo-
thecated for the payment of the money to be levied
mder such execution, and délaissé under such judg-
ment, and situate in a District other than that in
which the Writ shall issue, such Writ shall be issued, .
executed and returned, and the subsequent proceed-
ings relative to the same shall be had as herein pro-
vided with regard to alias Writs de terris, without its
being necessary that any other Writ should previously
issue.

LXXII. And be it enacted, That when any such
Writ de terris, issuing from the Circuit Court, shall
have been, in the manner hereinbefore provided, re-
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turned into the Superior Court, it shall be lawful for
the said last named Court, in its diseretion, to direct
the record of the cause in which such Writ of Execu-
tion shall have issued, to be removed into the Supe-
rior Court, and such removal shall be made on an
order made by the said Court, and addressed to the
Clerk of the Circuit Court at the place from which
the record is to be removed, in the same manner and
according to the same regulations as are hereinbefore
provided for the removal of records in other cases
into the Superior Court.

LXXIIL And beitenacted, That if any opposition
be made to the execution of any Writ de bonus issued
from the Circuit Court, such opposition shall be
made returnable to the Circuit Court at the place
where the cause shall be pending, or at the place in
the same District (or in the District of Gaspé, in the
same Ceunty) where the Circuit Judge or Circuit
Judges shall reside, if the Term at such last named
place be nearer to the day on which the opposition
shall have been allowed, thers to be heard and
determined ; and when such opposition shall have
been made returnable at such last mentioned place,
the Court shall have power, if it deem it necessary,
to order the removal of the record in the original
suit or action from the place where the judgment was
rendered to the place where the Circuit Judge or
Judges shall reside, and such removal shall be made
in the manner hereinbefore provided for the removal
of records in similar cases; and the Bailiff charged
with the execution of the Writ shall, immediately
after he shall have been served with a true copy of
the said opposition, return the same, and the Writ
with his proceedings thereon, to the Court to which
the opposition shall have been so made returnable;
and when final judgment shall have been given on
any such opposition, the Writ of Execution and all
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proceedings thereon, with a true copy 'of the said
judgment, (and the record in the original suit or
action, if it shall have been removed) shall be re-
mitted to the Circuit Court at the place where the
judgment was rendered, where further proceedings
shall therenpon be had, as to law may appertam:
Provided always, that the fial or order to stay pro-
ceedings upon such Writ de bonis, in consequence of
any such opposition, and to make such opposition re-
turnable as aforesaid, may be made by any Circuit
Judge, although he be not then within the limits of
the Circuit, or by the Clerk of the Circuit Court, and
to that effect such Circuit Judge or Clerk is hereby
authorized to administer all ocaths in such cases re-
quired by law.

LXXIV. And be it enacted, That the Circuit
Court, and any Judge who might hold the same at
any place, shall as well in Court as out of Court, in
term or out of term or in vacation, have and may
exercise within the said Circnits respectively, and
concurrently with the Judges of the Superior Court,
the same power and authority as are vested in the
Superior Court and the Judges thereof, in what respect
the Probate of Wills, the election and appointment of
Tutors and Curators, and the taking of the counsel
and opinion of relations and friends in cases where
the same are by law required to be taken, the clos-
ing of inventories, attestation of accounts, enstnua-
tions, affixing and taking off seals of safe custody, and
other acts of the same nature requiring dispatch;
and the proceedingsin all such cases shall form part
of the records of the Circuit Court in the Cireuit in
which they shall be had: Provided always, that the
appointments and orders made by any Judge under
the authority of this section shall be liable to be set
aside by the Superior Court in the District, in the
manner and under the provisions of law, in and under
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which appointments and orders of like nature made
by a single Judge might be set aside immediately
before the time when this Act shall come fully into
effect.

LXXV. And be it enacted, That Clerks of the
Circuit Court shall be appointed for the Montreal
Circuit, the Quebee Circuit, the Three-Rivers Circuit,
and the Sherbrooke Circuit, respectively; and from
time to time, and as vacancies shall occur in the se-
veral Circuits in Lower-Canada, by death, resignation,
removal from office or otherwise, Clerks of the Cir-
cuit Court shall be appointed in and for such Circuits,
respectively ; and every Clerk of the Circuit Court
shall have power, by an instrument under his hand
and seal, to appoint a Deputy, who shall act as such
only in the case of the absence or sickness of such
Clerk, and such instrument shall be entered at full
length in the Register of the Court : Provided always,
that the Clerk may at all times remove such Deputy
and appoint another in his place.

LXXVI. Andbe it enacted, That it shall be lawful
for any person under the age of twenty-one years and
above the age of fourteen years, to prosecute any suit
in the proper Circuit Court, for any sum of money
not exceeding six pounds five shillings, currency,
which may be due to him for wages, in the same
manner as if he were of full age; any law to the con-
trary notwithstanding.

LXXVII. And be it enacted, That the said Cir-
cuit Court shall be holden in every year at the times
and places hereinafter appointed; and the local ex-
tent and limits of the jurisdiction of the said Circuit
Court, sitting at such places respectively, shall, so
far as regards the commencement of any suit, action
or proceeding, be as follows, that is to say:
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f{N THE SAID DISTRICT OF QUEBEC:

In the City of Quebec, in and for the Circuit to be
called the Quebec Circuit, on the last six juridical
days of each month in the year, except August, and
the said Circuit shall include and consist of all that
part of the said District of Quebec which shall not
be included within any of the other Circuits hereinaf-
ter described ;

In the Parish of St. Germain, in and for the Cir-
cuit called and to be called the Rimouski Circuit,
from the nineteenth to the twenty-eighth day, inclu-
sively, of each of the months of January, May and
September, which said Circuit doth and shall include
and consist of the County of Rimouski, except the
Parishes of Riviere-du-Loup and Cacona;

In the Parish of St. Louis de Kamouraska, in and
for the Circuit called and to be called the Kamou-
raska Circuit, from the first to the tenth day, inclu-
sively, of each of the months of February, June and
October, which said Circuit doth and shall include
and consist of the County of Kamouraska, and the
Parishes of Riviére-du-Loup and Cacona;

In the Parish of St. Thomas, in and for the Cir-
cuit called and to be called the St. Thomas Circuit,
from the thirteenth to the twenty-second day, inclu-
sively, of each of the months of February, June and
QOctober, which said Circuit doth and shall include
and consist of the County of L’Islet, including so
much of the Parish of St. Pierre, Riviere du Sud,
as may be within the County of Bellechasse and the
Parishes of Berthier, St. Vallier, St. Michel and St.
Francois, Riviere du Sud, in the County of Belle-
chasse ;

In the Parish of Ste. Marie, Nouvelle Beauce, in
and for the Circuit called and to be called the
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Beauce Circuit, from the first to the tenth day, inclu-
sively, of each of the months of March, July and
November, which said Circuit doth and shal} include
and consist of the County of Dorchester, (except the
Seigniory of Lauzon) ;

In the Township of Leeds, in and for the Circuit Leeds Circui.

called and to be called the Leeds Circuit, from the
sixteenth to the twenty-fifth day of February, in-
clusively, from the nineteenth to the twenty-eighth
of June, inclusively, and from the twentieth to the
twenty-ninth of October, inclusively; which said
Circuit doth and shall include and consist of the
County -of Megantic, and the Parishes of St. Syl-
vester and St. Giles, in the County of Lotbiniére ;

In the Parish of Lotbiniére in and for the Circuit Lotbinitre
called and to be called the Lotbiniére Circuit, from “™™*
the thirteenth to the twenty-second day, inclusively,
of each of the months of March, July and November ;
which said Circuit shall include and consist of the
County of Lotbiniére, except the Parishes of St. Syl-
vester and St. Giles

In the Parish of Cap Santé, in and for the Cir- Portneut Cir
cuit called and to be called the Portneuf Circuit, ©*
from the seventh to the sixteenth day, inclusively,
of each of the months of January, May and Septem-
ber ; which said Circuit shall include and consist of
the County of Portneuf;

In the Parish of Les Eboulements, in and for the Saguenay
Circuit called and to be called the Saguenay Circuit, “**
from the first to the tenth day, inclusively, of each
of the months of March, July and October; which
said Circuit shall include and consist of that part of
the County of Saguenay, which is bounded as follows,
that is to say : on the west by the County of Mont-
morency, on the north by the parallel of the forty-
eighth degree of north latitude, from the County of
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Montmorency, until it meets the prolongation of the
eastern line of the Township of St. Jean on the Ri-
ver Saguenay, and thence by the said prolongation and
the said line, as far as the River Saguenay, and thence
on the west by aline to be drawn astronomically
north to the limits of the Province ; on the north
and on the east by the limits of the Province, and on
the south-east by the River St. Lawrence, upwards
from the limits of the Province to the County of
Montmorency ;

Choa™ At the Village of Chicoutimi, in and for the Circuit
to be called the Chicoutimi Circuit, on the last six
juridical days of each of the months of January,
February, May, June, September and November in
each year ; which said Circuit, shall include and
consist of that part of the County of Saguenay, not
hereinbefore included in the Saguenay Circuit, and
those parts of the Counties of Quebec and Mont-
morency, respectively, which lie north of the parallel
of the forty-eighth degree of north latitude.

IN TEE SAID DISTRICT OF MONTREAL @

Monreal Cir-  In the City of Montreal, in and for the Circuit to

ouit. be called the Montreal Circuit, en the last six juri-
dical days of ecach month in the year except August,
and the said Circuit shall include and consist of all
that part of the said District of Montreal which shall
not be within any of the other Circuits hereinafter
described ;

Berihier Cir- In the Parish of Berthier, in and for the Circuit
" called and to be called the Berthier Circuit, from the
twenty-first to the thirtieth day, inclusively, of each
of the months of January, May and September ; which
said Circuit doth and shall include and consist of the
County of Berthier, and all the Islands in the River
8t. Lawrence which lie within the County of Riche-
lieu, except those on the south-side of the main or
ship channel ;
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! In the Parish of St. Pierre de I’Assomption, in and
for the Circuit called and to be called the Assumpticn
‘Circuit, from the first to the tenth day, mclu\wely,
of each of the months of March, July and November ;
which said Circuit doth and shall include and consist

of the County of Leinster, except the Parishes of

Lachenaye, St. Henri de Mascouche and St. Lin;

In the Parish of St Louis de Terrebonne, in and
for the Circuit called and to be called the Terrebonne
Circuit, from the twelfth to the twenty-first day, inclu-
sively, of each of the months of March, July and
MNovember ; which said Circuit doth and shall
include and consist of the County of Terrebouns,
and the said Parishes of Lachenaye, St. Henri de
Mascouche and St. Lin, in the County of Leinster;

In the Parish of St. Benoit, in and for the Circuit
called and to be called the Two Mountains Circuit,

from the seventh to the sixteenth day inclusively, of

each of the months of January, May and September;
which said Cirenit doth and shall include and consist
of the County of T'wo Mountains, except Isle Bizarre ;

At the Village of Aylmer, in and for the Cireuit
called and to be called the Ottawa Circuit, from the
twentieth to the twenty-ninth day inclusively, of each
of the months of January, May and September; which
said Circuit doth and shall include and consist of the
County of Ottawa;

In the Parish of St. Michel de Vaudreuil, in and
for the Circuit called and to be called the Vaudreuil

Circuit, from the first to the tenth day inclusively, of

each of the months of March, July and November,
which said Circuit doth and shall include and consist
of the County of Vaudreuil ;

In the Parish of Ste. Martine, in and for the Cir-
cuit called and to be called the Beauharnois Circuit,
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from the twelfth to the twenty-first day, inclusively,
of each of the months of March, July and November;
which said Circuit doth and shall include and consist
of the County of Beauharnois, except the Township of
Hemmingford ;

In the Parish of St. John the Evangelist, in and for
the Circuit ealled and to be called the St. John’s Cir-
cuit, from the tenth to the nineteenth day, inclusively,
of each of the months of February, June and October;
which said Circuit doth and shall include and consist
of the Seigniories of Lacolle and De Léry, and the
Eslands in the River Richelieu, lying wholly or partly
opposite the same, and the Township of Sherrington,
all in the County of Huntingdon, the Township of
Hemmingford, in the County of Beauharnois, the
Parishes of St. John the Evangelist and St. Lue, in
the County of Chambly, and the Parish of Ste
Marguerite de Blairfindie, lying partly in the County
of Chambly and partly in that of Huntingdon, the
County of Missisquol, except the Townships of
Dunham and Sutton, and the County of Rouville,
except the Parishes of St. Mathias, St."Hilaire and St.
Jean Baptiste de Rouville;

At Nelsonville, in the 'Township of Dunham, in and
for the Circuit called and to be called the Missisquoi
Circuit, from the twenty-first to the thirtieth day
inclusively, of each ot the months of February, June
and October ; which said Circuit doth and shall
include and consist of the County of Shefford (except
the Township of Milton,) of so much of the County -
of Stanstead as does not lie in the District of St.
Francis, and of the Townships of Dunham, Stanbridge
and Sutton, in the County of Missisquoi, and the
Parishes of St: Armand East and St. Armand West ;

At the Village of St. Hyacinthe, in and for the Cir-
cuit called and to be called the St. Hyacinthe Circuit,
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from the tenth to the nineteenth day, inclusively, of
each of the months of February, June and October ;
which said Circuit doth and shall include and consist
ofthe County of St Hyacinthe, the Township of Mil-
ton, in the County of Shefford, the Parishes of St.
Charles and St. Barnab¢, in the County of Richelieu,
and the Parishes of St. Hilaire and St. Jean Baptiste
de Rouville, in the County of Rouville ;

In the Parish of St. Ours, in and for the Circuit
called and to be called the Richelieu Circuit, from the
twenty-first to the thirtieth day inclusively, of each
of the months of February, June and October ; which
said Circuit doth and shall include and consist of the
County of Richelien, (except the Parishes of St.
Charles and St. Barnabé, and the Islands of the said
County which lie in the River St. Lawrence, on the
north-side of the main or ship channel)) and the
Parishes of Contrecceur and St Antoine, in the
County of Vercheres.

IN THE SAIP DISTRICT OF THREE-RIVERS:

At the Town of Three-Rivers, in and for the Cir-
cuit called and to be called the Three-Rivers Circuit,
on the last six juridical days of the months of March,
May, June, September, November and December in
each year ; and the said Circuit shall include and
consist of all the said District of Three-Rivers.

IN THE SAID DISTRICT OF ST. FRANCIS

At the Town of Sherbrooke, in and for the Circuit
to be called the Sherbrooke Circuit, on the last six
juridical days of the months of February, March, June,
September and October, and on the first six juridical
days of the month of December in each year ; and the
said Circuit shall include and consist of all that part
of the said District of St. Francis which shall not be
within any of the other Circuits hereinafter described ;
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Lickmond, At the Village of Richmond, in the Township of

et Shipton, in and for the Circuit called and to be called
the Richmond Circuit, from the tenth to the nine
teerith day, inclusively, of each of .the'months of
March and September ; which said Circuit doth and
shall include and consist of the T'ownships of Durham,
Kingsey, Tingwick and Chester, in the County of
Drummond, and the Townships of Shipton, Mel-
bourne, Brompton and Windsor, in the County of
Sherbrooke ;

Btanstead Cir- At Stanstead Plain, in the Township of Stanstead,
oult in and for the Circunit called and to be called the
Stanstead Circuit, from the fifteenth to the twenty-
fourth day, inclusively, of each of the months of May
and November; which said Circuit doth and shall
include and consist of the Townships of Stanstead,
Baruston, Barford, and Hatley, and so much of the
"Township of Bolton as lies within the District of St
Francis.

I THE SAID DISTRICT OF GASPE :

District of At the places and times appointed for holding of
Gaspe. the Circuit Courts in the said District, in and by the
Act passed in the Seventh year of Her Majesty’s
Reign, and intituled, An Act to establish the District
o of Gaspé, and to provide for the due adminisiration
o . of Justice therein, or as may be provided for the
Gouncti may - holding of the Circuit Court therein, by any Act of
ofholding  the present Session amending the said Act : Provided
g‘f;g;isogir always, that the Governor may by any Proclamation
Circuit Court. 0T Proclamations to be issued from time {o time by
‘ and with the advice of the Executive Council, alter
the times or any of the times of holding the Superior

Courtin any District or Districts, or the times or any

of the times of holding the Circuit Court in any Cir-

cuit or Circuits (including those in the District of

Gaspé) and may declare that such alteration shall

TV.e 1T
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take place from and after a time to be appointed in
each case, in any such proclamation, and may in like
manner again alter the times of holding such Courts
or any of them when and so ofien asit shall appear to
him that the public convenience and the due adminis-
tration of justice shall require it: and from the time
of the issuing of any such Proclamation, the Judges
and Clerks of such Courts and all other persons con-
cerned shall govern themselves as if the times thereby
appointed for holding the same had been appointed
for that purpose by this Act, and shall fix the Return
Days of all Writs and Process which ought to be
returned in Term accordingly; and any Writ or
Process which is only returnable in 'Ferm, and which
shall before the issuing of any Proclamation or before
it shall have been known to the Clerk or Judge of the
Court, havé been made returnable on some day which
in consequence of such Proclamation will not be a day
in Term on which the same can be returned, shall be
returnable on the Return Day pext after that on
which it was made returnable: Provided always, that
neither the number of times at which the Circuit
Court shall be held annually in any Circuit, nor the
number of daysincluded in the Terms shall be altered
by any Proclamation under this Section: Provided
also, that all actions, suits and proceedings com-
menced before the time when this Act shall come
fully into effect in a Circuit Court held at any place
at which after the said time the Circuit Court will
not be held, shall be transmitted into the Circuit
Court, and shall be continued and completed therein,
at the place where the said Court shall be held for
the Circuit in which the place of sitting of the Circuit
Court in which they were commenced shall be
included, as if they had been commenced therein ;
and all papers, writings, documents and proceedings
in the Office of the Clerk of the Circuit Court at
the place where no sittings of the Circuit Court are
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to be held under this Act, or in his custody, whether
the same relate to any action, suit or proceeding
therein then pending or completed before the time
when this Act shall come fully into effect, shall forth.
with after the said time be transmitted into the Circui
Court, and shall be kept at the Office of the Clerk of
the said Court at the place where pending proceedings
of the same Court are to be completed as aforesaid,
and shall make part of the Records and Muniment
of the Circuit Court at such place ; and every Writ
or Process issued before the time when this Act shall
come fully into effect, out of the Circuit Court at
any place where no sitting of the said Court will be
held after the said time, and made returnable after
the said time, shall be returned into the Circuit
Court at the place where pending proceedings of the
same Court are to be completed as aforesaid, and on
the day on which it shall have been made returnable,
unless it be in a non-appealable case, and such day
shall happen not to be a Return Day at such place in
non-appealable cases,and it shall then be returned on
the Return Day for such cases which shall be next
after the day or which it shall have been made
returnable ; and in either case it shall have the same
and no other effect, as if it had issued from the Cir-
cuit Court, and had been made returnable on the day,
and at the place on and at which it is to be returned.

LXXVIIL Provided always, and be it enacted,
Thatno change made by this Act in the limits of any
Circuit, shall affect any action, suit or proceeding
commenced in any Circuit Court before the time
when this Act shall come fully into effect, but the
same, and all proceedings and matters incident there-
to, whether before or after execution, shall be con-
tinued and dealt with as if the limits of the Circuit
in which such action, suit or proceeding shall have
been commenced, had not been changed or affected
by this Act. .
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LXXIX. Provided always, and be it enacted, That
for all appealable cases, every day in Term or in
vacation not being a Sunday or Holy-day, shall be a
Return Day, but the six first juridical days only of
each Term shall be Return Days in non-appealable
cases; and at the close of the sixth juridical day,
or at any time thereafter, the Judge may, if there
be no business before the Court, close the sitting
thereof until the then next Term, or may, in his dis-
cretion, and if it be requisite to the dispatch of the
business before the Court, prolong the Term until
such business be dispatched, or his duty shall re-
quire his attendance at some other place; Provided
also, that if by illness, accident or any other cause,
the Judge by whom any Circuit Court ought to be
holden shall not be present on the first or any other
juridical day, being a Return Day in any Term, it
shall be lawtul for the Clerk of such Court to receive
all Returns to be made on such day, in non-appeal-
able cases, and to cause any defendant or party in
any such case, summoned to appear on such day, to
be called, and’to enter his appearance, or record his
default, notwithstanding the absence of the Judge.

LXXX. And be it epacted, That from and after
the day to be appointed for that purpose in any Pro-
clamation to be issued by the Governor appointing
such day, and declaring that a proper Gaol hath
been erected at Chicoutimi aforesaid in and for the
Chicoutimi Cireuit, General and Special Sessions of
the Peace shall be held therein, the said General Ses-
sions being held at such times as shall be appointed
by the Governor in and by the Proclamation afore-
said, inlilke manner and with like powers and duties
as in the several Districts of Lower-Canada respec-
tively ; and a Clerk of the Peace and other requisite
officers may be appointed accordingly ; and the Jus-
tices of the Peace for the District of Quebec shall

G
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be the Justices by whom such Sessions of the Peace
shall be held, but the said Chicoutimi Circuit shall
not be detached from the said District, except only
with regard to such Sessions and matters cognizable
thereat.

LXXXI. And be it enacted, That from and after
the time when this Act shall come fully into effect,
no Commissioners’ Court shall be held in the City of
Quebec or in the City of Montreal or in the town and
parish of Three-Rivers under the Act passed in the
Seventh year of Her Majesty’s Reign, and intituled,
An Act to provide for the Summary Trial of Small
Causes in Lower-Canada, but that all actions, suits,
and proceedings theretofore commenced in the Com-
missioners’ Court at either of the said Cities, or town
and parish of Three-Rivers, shall be transmitted into
the Circuit Court, and be continued and completed
therein, at the City or town in which the same were
respectively commenced, as if they had been com-
menced therein, or the said Circuit Court were one
and the same Court with the Commissioners’ Court at
such place ; and all papers, writings, documents and
proceedings in the office of the Clerk of the Com-
missioners’ Court at either of the said Cities, or town
and parish of Three-Rivers, or in his custody,
whether the same relate to any action, suit or pro-
ceeding therein, then pending or completed before
the time when this Act shall come fully into effect,
shall forthwith after the said time, be transmitted into
the Circuit Court, and shall be kept in the office of
the Clerk of the said Court at the same place, and
shall make part of the records and muniments of the
said Court ; and every Summons or Process issued
before the time when this Act shall come fully into
effect, out of the Commissioners’ Court at either of
the said Cities or town and parish of Three-Rivers
respectively, and made returnable after the said time,
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shall be returned into the Circuit Court at the same
place and on the day on which it shall have been
made returnable, unless such day should happen not
to be a return day at such place in non-appealable
cases in the Circuit Court, and it shall then be return-
ed on the return day for such cases, which shall be
next after the day on which it shall have been made
returnable, and in either case, it shall then have the
same effect and no other, as if it had issued from
the Circuit Court, and had been made returnable on
such day and at such place.

LXXXII. And be it enacted, That whenever the
jurisdiction of any Court or the right to appeal from
any judgment of any Court, is dependent upon the
amount in dispute, such amount shall be understood
to be that demanded, and not that recovered, if they
be different ; but if the amount recovered be such that
it might have been recovered in any inferior Court, the
Plaintiff shall recover such costs only as he would
have recovered if the suit had been brought in such
inferior Court, unless the Court in which the suit is
brought shall order otherwise.

LXXXIHIL And be it enacted, That any party
desiring to confess judgment in any cause, either in
the Superior Court, or in the Circuit Court, (except
in non-appealable cases in the latter Court,) shall
file an appearance therein, and may then file a con-
fession of judgment in writing, signed by him, (or by
an Attorney thereunto specially authorized by an
authentic Acte to be filed with it,) and countersigned
by his Attorney ad fitem; and if the Plaintiff shall
accept such confession, he may forthwith inscribe the
case for judgment on the same, and the Prothonotary
or Clerk shall thereupon draw up a judgment accord-
ingly, which being signed by the Plaintiff or his
Attorney ad litem, shall be held to be the judgment
of the Court, and recorded and executed accordingly ;
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and in mon-appealable cases in the Circuit Court,
Judgment may be confessed orally in open Court.

LXXXIV. And be it enacted, That any confession
of judgment filed or made orally as aforesaid, and not
accepted by the Plaintiff, shall, if such Plaintiff shall
not, by the judgment in the cause, recover more than
he would have obtained jugdment for under such con-
fession, have the same effect, with regard to all costs
incurred after the filing or making of such confession
as if it had been accepted by the Plaintiff at the time
of the filing or making thereof, and in any such case
the Defendant shall be entilled to recover from ihe
Plaintiff such costs, incwrred by him after the filing
or making of such confession, as may be awarded to
him by the Court in its discretion.

LXXXV. Andbe il enacted, That in any pleading
in any contested civil case, every allegation of fact,
the truth of which the opposite party shall not ex-
pressly deny or declare to be unknown to him, shall
be held to be admitted by him ; and the costs of pro-
ving any such allegation of fact or any document
proved in evidence, shall always be in the discretion
of the Court, so that the whole or any part of such
costs may be awarded against a party denying or not
admitting any fact or document which in the opi-
nion of the Court he must have known to be true
or genuine, whatever be the event of the case.

LXXXVI. And be it enacted, That to all allega-
tions of fact in any pleading, the ordinary rules of
legal construction shall apply, so that it shall be suf-
ficient to support any pleading that the facts alleged
in it agree sufficiently with those proved to maintain
the conclusions of such pleading or some of them, and
that the Court shall be of opinion that the opposite
party could not have been misled by such pleading
as to the real nature and effect of the facts intended to
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be therein alleged and to be proved under such plead-
ing; and the Court may in its diseretion, at any time
before judgiment, and on such conditions as it shall
deem just, allow any pleading to be amended, so as to
agree with the facts proved, if the Court shall be of
opinion that the ends of justice will be promoted by
allowing such amendment.

LXXXVIL. And be it declared and enacted, That
in civil cases no form ofaction or of words is or shall
be necessary in any declaration, opposition or other
pleading or paper, but the parties may and shall res-
pectively state bona fide, and to the best of their belief,
the real facts on which they intend to rely, and which
they allege to be true and offer to prove, in plain and
concise langnage, to the interpretation of which the
rules of construction applicable to such language in
the ordinary transactions of life do and shall apply,
so that no allegation or statement may or shall be held
to be insufficiently made, if it would be ordinarily
understood to have the meaning intended by the party
using it.

LXXXVIIL And be it enacted, That no trial by
Jury shall be allowed in any civil suit or action,
wherein the sum of money or value of the thing de-
manded or in dispute shall not exceed twenty pounds
currency, unless the same shall have been instituted
before the time when this Act shall come fully into
effect, and one of the parties thereto shall before the
said time have declared his choice and option to have
a trial by Jury therein.

LXXXIX. And for the avoidance of doubts—Be
it declared and enacted, That any party to any suit
oraction of a commercial nature may be examined
on fails et articles, in the like manner as parties may
be examined in other cases; any law touching the
rules of evidence to be observed in such cases, to the
contrary notwithstanding.
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XC. And be it enacted, That if the day on which
any thing is by this Act directed to be done, shall
be a Sunday or Holy-day, then such thing shall and
may be done with like effect on the next following
juridical day.

XCI. And be it enacted, That the word ¢ Ster-
ling,” in any Act or Ordinance relative to the admi-
nistration of justice, and in force in Lower-Canada,
shall, with regard to any suit or action commenced
after the twentieth day of April, one thousand eight
hundred and forty-four, or to be commenced after this
Act shall come fully into effect, and with regard to
all proceedings therein, be held to have the meaning
assigned to the said word by the Act of the Legisla-
ture of this Province, passed in the Session held in
the fourth and fifth years of Her Majesty’s Reign, and
mtituled, An Act to regulate the Currency of this
Province, that is to say : each pound sterling, in an
sum mentioned in such Act or Ordinance, shall be
held to be equal to one pound, four shillings and
four pence, currency.

XCIL And be it enacted, That it shall not be ne-
cessary that any demande in intervention should be
allowed by any Court or any Judge, but such de-
mande may be at once filed at the Office of the Pro-
thonotary or Clerk of the Court, and the mere filing
thereof shall stay proceedings in the case during three
days; and if during that time it shall be served on
the proper parties, and the return of such service shall
be filed at the Office aforesaid, proceedings shall be
had as in an action of the same nature; but if such
return be not so filed, such demande in interventior
shall be #pso facto null, and any party may demand
and obtain from the Prothonotary or Clerk, acte of
the non-filing of such return, and may file such acte,
which shall have the same effect as a judgment pro-
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nouncing such nullity, and the parties may thereupon
proceed as if such demande in intervention had
never been filed.

XCIIL. And be it enacted, That if in any case,
either in the Superior Court or in the Circuit Court,
any Writ shall require to be executed by the Sheriffs
of two or more Districts, or by a Bailiff in one Dis-
trict and by a Sheriff or Sheriffsin another or others,
then such Writ shall be addressed to such Sheriff or
Sheriffs, and to any Bailiff of the Superior Court, as
the case may require, and as many originals shall be
made as there may be Districts in which it is to be
executed ; but this shall not affect any provision herein
made with regard to alzas Writs. :

XCIV. And be it enacted, That in any suit or
action brought or to be brought against any person
who shall have left his domicile in Lower-Canada,
or against any person who shall have had no domi-
cile in Lower-Canada, but shall have personal or real
estate within the same, it shall be lawful for the plain-
tiff, if such person be not personally served with
process, to summon and implead such person, by a
Writ issued in the usual way out of the Superior
Court, or out of the Cirenit Court, in the District or
Circuit wherein such person may have had his domi-
cile, or where such property may be situate, and that
apon the return of the Sheriff or Bailiff to the Writ,
that the defendant cannot be found in the said Dis-
trict or Circuit, it shall be lawful for the Court, or for
any Judge thereof in vacation, to order that the de-
fendant shall by an advertisement to be twice inserted
in the English language in any newspaper published
in that language, and twice in the KFrench language
in any newspaper published in that language in
Lower-Canada, (such newspapers to be designated by
the Court or Judge) be notified to appear and answer
to such suit or action within two months after the last
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insertion of such advertisement ; and that upon ths
neglect of the defendant to appear and answet tg
such suit or action within the period aforesaid, it shall
be lawful for the plaintiff to proceed to trial and judg:
ment as in a case by default.

XCV. Andbe it enacted, That all the powers vested
in any Judge or Judges of the Superior Court by virtue
of this Act and ofthe Act of the Legislature of Lower-
Canada passed in the Third year of the Reign of His
late Majes:y King William the Fourth, and intituled,
st L.C.3 dn Ao to regulate the exercise of certain rights of
Lessors and Lessees, and the Ordinance of the Legis-
lature of Lower-Canada, passed in the second year
of Her Majesty's Reign, and intituled, {n Ordinanc

vested 1n, and may be exercised by any one Judge
of the Superior Court, or by any Circuit Judge,in
Term or in Vacation, and an appeal shall lie from’
the judx: f an; dze or Circuit Judge to
the Court of Queen’s Bench established by an Act
of this Session, in the cases in which an appeal to the
Provincial Court of Appeals is given in the said last
Previsz, mentoned Act: but nothing ia this section shall be
constried to prevent the Superior Court, or any two
or more Judges thereof, sitting rozether, from exer-
cising any of the said powers, if thev shall in any
case deem it expedient so to do.

XCVI. And be it declared and enacted, Thatin
all cases of the taking of scods and chartels in exe-
2 cution by virtue of a Writ issuinz out of any Court

in Lower-Ca wherein a Lessor mav claim a pri-
vilege or Hen for rent, it is not and shall not be law-
ful for such Lesser fo prevent the sale of such goods
and chatzels by cppesition, but it is and shall be law-
tul for him to deliver to or lodge with the Sheriff or
the Bailiff who shall have seized such goods and
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chattels, his opposition afin de conserver, either befors
~or after the sale, and if the same be so delivered or
- lodged before the sale, the Sheriff or Bailiff shall
nevertheless proceed to the sale of the goods and
chattels by him seized, and make his return there-
of ; and upon such return the Lessor shall have bis
privilege or lien upon the proceeds of the sale of
such goods and chattels, and be collocated accord-
ingly ; any law, usage or custom to the contrary not-
witstanding : Provided always, that when any such
opposition or any other opposition afin de conserver
upon monies levied by virtue of a Writ de bunis di-
rected to a Bailiff, shall be delivered to aud lodged
with the Bailiff before he shall have paid the proceeds
of the sale to the party suing out such Writ, it shall
be the duty of the Bailiff forthwith to make his
return of the said Writ according to law, and to pay
over into the hands of the Clerk of the Court in
which the case shall be pending the proceeds of the
sale to abide the judgment of the Court.

XCVII. And be it enacted, That no recognizance
to the Crown shall be estreated in the manner here-
tofore used, but the sum forfeited by the non-perfor-
mance of the conditions of such recognizance, shall
be recoverable with costs by action in any Court
having jurisdiction in civil cases to the amount, at
the suit of the Attorney-General or Solicitor-General,
or other Officer or party avthorized to sue for the
Crown ; and in any such action it shall be held that
the party suing for the Crown is duly empowered so
to do, and that the conditions of the recognizance
were not performed, and that the sum therein men-
tioned is therefore due to the Crown, unless the De-
fendant shall prove the contrary.

XCVIIL And be it enacled, That all and every the
powers and authorities which immediately before the
time when this Act shall come fully into effect, shall
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be by law vested in the several Courts of Queen’s
Bench in the several Districts of Lower-Canada, and
in the Chief Justices and the Justices thereof res-
pectively, relating in any manner or way to the Writ
of Habeas Corpus, as well in criminal as in civil
cases, and to the awarding or issuing or return thereof,
and to the hearing and determining in due course of
law, of any question, issue or matter thence arising
or incident thereto, shall be and the same arc hereby
vested as well in the Circuit Court, as in the Superior
Court, (concurrently with the other Courts and Jud-
ges in whom like powers may by any Act of this Ses-
sion be vested) and in each and every of the Judges
of the said Superior Court and Circuit Court res-
pectively, as well in term as in vacation ; which said
Judges shall respectively be subject and liable to the
same penalty for denying in vacation time, any Writ
or Writs of Habeas Corpus, as is by law provided
for the denial of a Writ of Habeas Corpus in vacation
time by any Judge or Justice, and the said penalty
shall be recovered from the Judges of the Superior
Court, and Circuit Court respectively, in the like
cases and eircumstances, and in the same manner as
is by law provided with respect to any Judge or
Justice.

- XCIX. And be it enacted, That whenever under
this Act any thing shall have been ordered by the
Superior Court, or by the Circuit Court, to be done
in any case or matter therein pending, by or before
the Superior Court or the Circuit Court, or some
Judge or officer thereof, in some District or Circuit
other than that in which such case or matter is pend-
ing, then after the order shall have been four clear
days in the hands of the Prothonotary or Clerk of the
Court at the place where such thing is to be done,
all parties may proceed as if the case or matter were
pending there ; and if any notice or paper require to
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be served on any party in relation to the thing so
required te be done, it shall be held validly served if
left for him at the office of such Prothonotary or Clerk,
unless he shall previously have filed at the Office of
that Officer, an Election of Domicile, where such
service may be made, within one mile of the said
Office, or unless personal service be required by law.

C. And for the purpose of ensuring uniformity in
the practice and proceedings of the Superior Court,
and Circuit Court in the several Districts and Circuits
in Lower-Canada : Be it enacted, That the Superior
Court, or any six or more of the Judges thereof,
shall and may (and it shall be their duty so to do
within one year from the time when this Act shall
come fully into effect,) agree upon, make and establish
Tariffs of Fees for the Officers of the said Courts
respectively, and the Counsel, Advocates and Attor-
nies practising therein, and also such Rules of Prac-
tice as shall be requisite for regulating the due con-
duct of the causes, matters and business before the
said Courts, respectively, or the Judges thereof, or
any of them, and in Term or out of Term, and all
process and proceedings therein or- thereunto rela-
ting : and such 'Fariffs of Fees and Rules of Practice
respectively, being signed by any six of the said
Judges, shall, without further formality, and imme-
diately upon the receipt thereof, or of a copy certified
by the Prothonotary of the Superior Court having
the custody of the original, be entered by the Protho-
notaries and Clerks of the Superior Court, or of the
Circuit Court, in the Registers of the said Courts res-
pectively, and shall then have full force and effect in
each District or Circnit in which they shall have
been so registered, until they shall have been repealed
or amended, as hereinafter menttoned, and such repeal
or amendment shall have been registered as aforesaid ;
and the Judges of the Superior Court, or any six or
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1more of them, shall have full power and authority from
time to time to repeal or amend the said Tariffs and
Rules of Practice, or any part thereof; and such re-
peal or amendment being signed by any six or more
of the said Judges shall be registered as aforesaid by
the proper Prothonotaries or Clerks, and shall have
effect accordingly : Provided always, that no such
Rule of Practice shall be contrary to or inconsistent
with this Act, or any other Act or law in force in
Lower-Canada, otherwise the same shall be void ; and
provided also, that until such Tariffs of Fees and
Rules of Practice, respectively, shall be made and
established as aforesaid, the Tariff of Fees and Rules
of Practice in force in each District or Circuit im-
mediately before the time when this Act shall come
fully into effect, with regard to the Court of Queen’s
Bench, or Circuit Court therein, shall continue to be
in force, and shall apply to the Superior Court, or
Circuit Court and the proceedings therein, as far as
regards such District or Circuit; except that in all
cases in the Circuit Court in which the sum or value
of the thing in dispute shall exceed twenty pounds
currency, the Tariff of Fees in force at the time
aforesaid with regard to the same class of cases, in
the Court of Queen’s Bench in any District, shall be
the Tariff for the Circuit Court in the same District
until a Tariff shall be made for such cases under this
Section.

CI. And be it enacted, That each Attorney prac-
tising in the Circnit Court in any Circuit, shall file
in the Otfice of the Clerk of the Court for such Cir-
cuit, his election of a domicile within one mile of the
place where the Court shall be held in such Circuit,
or in default of his so doing, any notice, pleading or
other paper in any case before the Court in such Cir-
cuit, shall be well served upon him if left for him at
the Office of the Clerk of the Court for such Circuit.



23

CII. And be it enacted, That no Commissioners Who sheil be
for receiving affidavits shall be appointed by the ool
Circuit Court, but the Commissioners for receiving in i“%‘“%da“fs
affidavits in the Superior Court, shall, in the Districts " et
for which they shall have been respectively appoinied,
be Commissioners for receiving affidavits to be used
in the Circuit Court, without any other appointment.

CHI. And be it enacted, That no Prothonotary or Prothenctaries
Clerk of any Circuit Court, shall during his continu- ?:%r(;ifirsts;smt
ance in office, nor shall his Deputy while performing stormies, &e.
the Duties of the Office, practise as an Advocate,

Counsel or Attorney-at-law in Lower-Canada.

CIV. And be it enacted, That the bonds given be- Eonds given
fore this Act shall come fully into effect by the se- Cnus in force
veral Prothonotaries of the Court of Queen’s Bench
in Lower-Canada and the Clerks of the Circuit
Courts therein, and their sureties for the due per- |
formance of the official duties of such Prothonotaries
and Clerks respectively, shall notwithstanding this
Act, and the change of their names of Office, and
those of the Courts of which they are Officers, remain
in full force and avail to all parties as if they had
been given after this Act had come fully into effect,
and for the due performance of the duties of the Office
which such Prothonotary or Clerk shail hold by vir-
tue of this Act, and for duly accounting for and pay-
ing all monies which shall have come into their hands
respectively by virtue of such Offices respectively,
as if such bonds respectively had been given under
this Act and conditioned accordingly ; and each Pro- Drothonotaries
thonotary of the Superior Court, and each Clerk of g‘;;‘e;;f;‘;;
the Circuit Court to be appointed after this Act shall peinted to
come fully into effect, shall within three months af- * ¢ secunty-
ter his appointment, give security for the due per-
formance of the duties of his Office and for duly
accounting for and paying all monjes which shall
come into his hands by virtue of his Office, by a bond
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to be given by him jointly and severally with good
and sufficient sureties, which bond shall stand and be
as and for a security to the amount thereof, for the
damages which may be sustained by any party, by
reason of the negligence or misconduct of such Pro-
thonotary or Clerk ; and the amount for which such
bond shall be given shall be as follows, that is to say:
by the Prothonotary of the Superior Court, in the
District of Montreal or of Quebec, and his sureties,
in the sum of two thousand pounds currency : by the
Prothonotary of the Superior Court, in the District
of Three-Rivers or of St. Francis, Kamouraska or
Ottawa, and his sureties, in the sum of one thousand
pounds currency ; by the joint Prothonotary of the
Superior Court, in the District of Gaspé, and their
sureties, in the sum of five hundred pounds currency ;
and by each Clerk of the Circuit Court, and his su-
reties, in the sum of two hundred and fifty pounds
currency.

CV. And be it enacted, That the persons who
immediately before the time when this Actshall come
fully into effect, shall be Bailiffs of the Court of
Queen’s Bench for any District in Lower-Canada,
shall without any new appointment become and be
Bailiffs of the Superior Court, for the same District,
and all bonds and securities which such persons may
have respectively given for the due performance of
the duties of their office as Bailiffs of the Cowrt of
Queen’s Bench for such District, shall remain in full
force notwithstanding this Act, and shall be held to
be conditioned for the due performance of the duty
of such persons respectively as Bailiffs of the Superior
Court, and shall accordingly enure to the benefit of
all parties damnified by the non-performance, mal-
performance, or neglect of such duty, asif such bonds
and security had been given after the coming of this
Act fully into effect, and in the manner and form
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hereby required ; but nothing herein contained shall They may be
prevent any such person trom being removed from remored.
the office of Bailiff, as if he had been appointed under

this Act ; and such bond shall Likewise, notwith- Bonds to avait
standing this Act, remain in foll force with regard * ' P***
to all damages sustained by any person by reason

of any thing done or neglected by such Bailiff before

this Act shall come fully into effect, and such damages

shall be recoverable accordingly.

CVL And be it enacted, That upon and after the who shall be

establishment of the District of Kamouraska or of Bailifls in the
. new Districts

Ottawa, as the case may be, by proclamation as afore- when cstab-
said, the Bailiffs of the Superior Court appointed for lsted -
the District of Montreal, and resident within the then
new District of Ottawa shall, without any new appoint-
ment or order, be Buailiffs of the Superior Court for
the said New District of Ottawa, but not for the rest
of the District of Montreal, and the Bailiffs of the
Superior Court appointed for the District of Quebee,
and resident within the then New District of Ka-
mouraska shall be Bailiffs of the Superior Court for
the said New District of Kamouraska, but not for the
rest of the District of Quebec, until in either case,
they shall have been removed from office.

CVII. And be it enacted, That the Bailiffs of the Balilii_fs !tga,cﬁ
Superior Court shall have power to act as such within ows Dictrict.
the limits of the District for which they shall have
been appointed for the service and execution of all
Writs, Orders and Process issuing as well from the
Superior Court as from the Circuit Court, and from
all other Courts in Lower-Canada, which may lawfully
be directed to a Bailiff; and such Bailiffs shall be E?:Kemow
removeable by the Judges of the Superior Courtatany =
term or sitting thereof, or by any Judge of the said
Court, or by any Circuit Judge when holding the Cir-

cuit Court.
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CVIIIL And be it enacted, That every person who
shall afler this Act shall come fully into effect, be ap-
pointed a Bailiff of the Superior Court, shall, before
acting as such, enter into a Bond with two good and
sufficient sureties who shall justify their sufficiency to
the satisfaction of the person before whom the Bond
shall be given, unto Her Majesty, Her Heirs and Sue-
cessors, n the penalty of one hundred pounds currency,
conditioned for the due performance of the duties of
the said office, and such Bond shall be taken before
the Prothonotary of the Superior Court, for the Dis-
trict in which the Bailiff shall have been so appointed,
and shall remain of record in the office of the said
Prothonotary ; and every copy of such Bond delivered
by such Protbonotary under his hand, and the seal
of the Court, shall be deemed and considered an
authentic copy to all intents and purposes; and it
shall be incumbent on the said Prothonotary and
his Successors in office to inquire and ascertain when
such sureties may die, or become insolvent, or resident
out of Lower-Canada, (in any of which cases it shall
be the express duty of the Bailiff to give notice of the
fact to the Prothonotary for the District,) and in such
case or cases to require the Bailiff to give other and
further security as aforesaid : and every Bond so given
shall stand and be asand for a security to the amount
thereof, for the damages which may be sustained by
any person or party by reason of the culpable negli-
gence or misconduct of the Bailiff,

CIX. And be it enacted, That the Bailiffs of the
Superior Court appointed for any District, shall be
Bailiffs and Officers of the Circuit Court for the same
District, without any other appointment, and shall be
amenable to the Circuit Court as such Officers, and
the security given by them shall extend and be appli-
cable to all their acts or omissions as Bailiffs of the
Circuit Court, as fully as to their acts or omissions
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as Bailiffs of the Superior Court; and the Sheriff of
each District shall also be the Officer of the Circuit
Court, and shall, within his District, obey the orders
of the said Cowrt in all matters pending before it, and
the Clerk of the Circuit Court at any place shall be
the Officer of the said Court, and shall within his Cir-
cuit obey the orders of the said Court, in what place
soever such orders may be made and directed to such
Sheriff or Clerk, and they shall be respectively
amenable to the said Court accordingly.

CX. And be it enacted, That no Bailiff who shall
have made the service of the Writ of Summons in any
suit or action, shall be competent to be examined as
a witness in support of the Plaintiff’s demand in such
suit or action, save and except as lo whal may relate
to the service of such Writ of Summons.

CXI. Andbeit enacted, That if any Bailifl, or any
officer of any Court acting under colour or pretence of
the Process of such Court, shall be guilty of extortion
or misconduct, or shall not duly pay or account for
any money levied or received by him under the autho-
rity of this Act or of the ‘Act hereinbefore repealed,
it shall be lawful for the Superior Court or for any
Judge or Circuit Judge holding the Circuit Court, if
the party aggrieved shall think fit to complain to him,
to inquire into such matter in a summary way, and
for that purpose to summon and enforce the attendance
of all necessary parties, and to make such order
thereupon for the repayment of any sum of money
extorted, or for the due payment of any money so
levied or received as aforesaid, and for the payment
of such costs to the party aggrieved as such Court,
Judge or Circuit Judge shall think just ; and in default
of immediate payment of any sum of money so ordered
to be paid by such Bailiff or by such officer, to com-
mit the offender to the Common Gaol of the District,
there to be detained until such payment be made in

7
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full, and the provisions of this section shall apply ag
well to any act of misconduct or neglect committed
by any Bailiff before this Act shall come fully into
effect, as afler that time.

CXIL And be it enacted, That the salary of each
of the said Circuit Judges shall not exceed Five
hundred and Fifty pounds per annum, and such salary
shall be in lieu of all fees, emoluments, or allowances
whatever, whether for travelling expenses or other-
wise.

CXIIL. And be it enacted, That the Interpretation
Act shall apply to this Act; and that all the provisions
thereof shall be liberally construed so as best to
promote the attainment of justice in every case, and
no construction shall be deemed right which shall
leave any provision thereof without effect; and if
there be any case in which, before this Act shall
come fully into effect, a party would have had the
means of enforcing or defending some just claim or
right in some Court then existing, and no provision
shall be found in this Act under which such claim
or right can be enforced or maintained, such provision
shall be made by the Rules of Practice to be made
under this Act, and until it be so made no proceeding
for enforcing or maintaining such claim or right which
shall not be inconsistent with this Act, or some other
Act of this Session or with the law, shall be held to
be illegal or void.

CXIV. And be it enacted, That all the provisions
and enactments of a certain Ordinance of the Legis-
lature of Lower-Canada, passed in the fourth year
of Her Majesty’s Reign, and intituled, An Ordinance
to provide for the erection and establishment of Court
Houses and Gaols in certain Judicial Districts n this
Province, shall, in so far as the same may not be
inconsistent with or repugnant to the provisions of



99

this Act, be applied to the Districts and Circuits
established or confirmed by this Act, in the place and
stead of the Judicial Districts in the said Ordinance
mentioned.

CXV. And be it enacted, That the foregoing
sections of this Act shall come into force and effect
upon, from and after the day which shall be appointed
for that purpose in any Proclamation to be issued by
the Governor of this Province, by and with the advice
of the Executive Council thereof, and not before,
except in so far as it may be therein otherwise pro-
vided; and upon, from and after the saxd day, any
Judge or Officer then appointed under this Act shall
and may perform all or any of the duties and functions
of his office, although the Court of which he may be
a Judge or Officer may not have met or sat, since
this Act shall have come fully into force and effect.

SCHEDULE A.

Province of Canada,g IN THE CIRCUIT COURT.

Circuit,
A. B. of &e.
Plaintiff’;
and
C.D. of &ec.
Defendant.

[L. 8.] Vicroris, by the Grace of Gow, of the
United Kingdom of Great Britain and
Ireland, QueEN, Defender of the Faith :

To C. D., the Defendant above mentioned.

Waergas A. B., the Plaintiff aforesaid, demands
of you the sum of _
currency, due by you to him for (state sufficiently
the cause of action) which said sum you have (as he

*

Commence-
ment of the
foregoing pro-
visions of this
Act.

Proviso.
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sajth) refused to pay him. (If the action be to reco-
ver a thing wrongfully detained, &c., vary the state-
ment of the cause of action accordingly. If there be a
declaration annexed, refer to it; and omatting the
words after «the Plaiotiff aforesaid,” say, *hath, by
his declaration hereunto annexed, made complaint
against you in the manner therein set forth.”)  And
the Plaintiff’ prays judgment, accordingly.

You are therefore required to satisfy the demande
of the said Plaintiff in this cause, with costs, or to
appear in person or by your Attorney before our
said Court, at the Court House, at (

in the said Circuit, (at o’clock in the
forenoon, omit these words of the case be appealable),
on the day of instant

(or next), to answer the said demande; otherwise
judgment may be given against you by default.

In witness whereof, we have caused the Seal of our
said Court to be hereunto affixed, at

this day of in the year of
our Lord, one thousand eight hundred and

Clerk of the said Cowrt for the said Circudt.
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CAP. XXXIX.

An Act to correct an error in an Act of the
present Session relative to the Judicature
of Lower-Canada.

[30¢th May, 1849.]

HEREAS a clerical error exists in the Act

of the present Session hersinafter men-
tioned : For remedy thereof—Be it enacted by the
Queen’s Most Excellent Majesty, by and with the
advice and consent of the Legislative Council and
of the Legislative Assembly of the Province of Ca-
nada, constituted and assembled by virtue of and
under the authority of an Act passed in the Parlia-
ment of the United Kingdom of Great Britain and
Ireland, and intituied, An Act to re-unite the Pro-
vinces of Upper and Lower-Cina i, and for the Go- |
vernment of Canada, and it is he;eby enacted by
the authority of the same, that for and notwithstand-
ing any thing in the Act passed in this present Session,
and intituled, An Act to amend the Laws relative to
the Courts of Original Civil Jurisdiction in Lower-
Canada, no part of the County of Missisquoi shall
be in the St. John’s Circuit, but the whole of the
said County shall be in the Missisquoi Circuit.

CAP. XL.

An Act to amend the Law relative to the ad-
ministration of Justice in Gaspé.
[30¢h May, 1849.]

HEREAS by Acts of this Session, the pre-
sent Courts of Queen’s Bench (or King’s
Bench) and the Court of Appeals for Lower- Canada,

Preamble,
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Preamble,
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will be abolished after the time when those Acts shall
come fully into effect, and a Court of Queen’s Bench
will be established having jurisdiction in appeal and
error in civil cases, and original jurisdiction in Cri-
minal matters, and a Superior Court will be estab-
lished having original jurisdiction in civil matters,
and the several Circuit Courts in Lower-Canada will
be united inte one Court, the jurisdiction of the said
three Jast mentioned Courts extending throughout all
Lower-Canada ; and whereas it is necessary so fo
amend the Act hereinafter mentioned, that its provi-
sions may be consistent with those of the Acts afore-
said : Be it therefore enacted by the Queen’s Most
Excellent Majesty, by and with the advice and con-
sent of the Legislative Council and of the Legisla-
tive Assembly of the Province of Canada, constituted
and assembled by virtue of and under the authority
of an Act passed in the Parliament of the United
Kingdom of Great Britain and Ireland, and intituled,
Putsofthe -An Act to re-umite the Provinces of Upper and
A V. 011 Lower-Canada, and for the Government of Canada,

inconsistent

with this Act - and it is hereby enacted by the authority of the same,
‘;}‘t’;}i‘:ge‘zsﬁfn’ That so_much of the Act passed in the seventh year
repealed, of Her Majesty’s Reign, and intituled, An Act to es-.
tablish the District of Gaspé, and to provide for the
due administration” of Justice therein, as requires
that the District Judges (who will be, and be called
Circuit Judges under the Act hereinafter secondly
mentioned,) shall respectively reside at the place
directed in the Letters Patent appointing them, or
that any case in which a District or Circuit Judge
shall be a party or shall be recused shall be heard or
determined by or before any other District or Cir-
cuit Judge, or that any Writ be tested in the name of
any Judge, or that any Bailiff shall be hereafter
appointed by the Circuit Court at any place, or 4s
provides what days shall be return days in the Cir-
cuit Court at any place, or gives power to the Judge
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to close the Court at the end of the third juridical
day of any Term, or establishes a Court of Queen’s
Bench (or King’s Bench) in the said District, or di-
rects by what Judges or Justices the same shall be
held, or in what manner Writs issuing out of the
said Court shall be tested, or fixes the terms of the
said Court or the return days for Suits and Process
returnable therein, and so much of the said Act as
may be inconsistent with this Act, or with the Act of
this Session, intituled, An Act to establish a Court
having jurisdiction n Appeals and Criminal mat-
ters for Lower-Canada, or with the Act of this Ses-
sion, intituled, An Act to amend the Laws relative to
the Courts of Original Civil Jurisdiction in Lower-
Canada, or with any other Act of this Session, shall
be, and so much of the said Act first above cited is
hereby repealed.

II. And be it enacted, That the Term of the Su-
perior Court shall be holden in the District of Gaspé,
at and during the time mentioned in the Act last
aforesaid, by such number of Judges of the Superior
Court or of the Circuit Court as shall be requisite to
form a Quorum of the Superior Court, provided that
not more than two of the Judges sitting in the said
Court at any one time shall be Circuit Judges; and
it shall be the duty of the Circuit Judges resident in
the said District to assist in holding the said Term,
if not prevented by sickness or other cause heyond
their control.

III. And be it enacted, That the Superior Court
and the Judges thereof shall, in the District of Gaspé,
have and exercise not only the jurisdiction, powers
and authority of the Superior Court and of the Judges
thereof in other Districts, but also, and subject to the
like provisions of law in the exercise thereof, the ju-
risdiction, powers and authority of the Court of
Queen’s Bench (established by an Act of this Ses-
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sion) and of the Judges thereof, in Criminal mat-
ters or on the ¢ Crown side,” of the said Court; and
the joint Prothonotaries of the Superior Court in
the said District, shall be the joint Clerks of the
Crown for the same, and shall as such be the Clerks
as well of the Superior Court in the exercise of its
jurisdiction, powers and authority last aforesaid, as of
the said Court of Queen’s Bench on the Crown side
thereof, whenever any Term or Terms of the said
last mentioned Court shall be holden in the said
District under any Act of the Legislature, or any ex-
traordinary Term of the said Court shall be holden
in the said District, under the provisions of the Act
secondly above cited ; the provisions of which said
Act relative to the continuance in the Court of
Queen’s Bench thereby established of proceedings of
a criminal nature pending in any of the present Courts
of Quzen’s Bench, when the sald Act shall come into
effect, and to the return of Process in such cases,
are hereby declared to apply to like proceedings
pending in the Court of Queen’s Bench in the Dis-
trict of Gaspé, when this Act shall come into effect,
and to Process in such cases, except only that such
proceedings shall be continued in, and such Process
shall be returnable into the Superior Court in the
District of Gaspé.

IV. And be it enacted, That in so far as they
may not be inconsistent with the provisions of this
Act or of any Act of the present Session, the pro-
visions of the Act first above cited and in part re-
pealed, relative to the Court of Queen’s Bench (or
of King’s Bench) therein mentioned, or to the Judges
or Cflicers thereof, or to the Summoning of Jurors
to attend the same, shall apply and extend to the Su-
perior Court and to the Judges and Officers thereof,
in the District of Gaspé, and the provisions of the
said Act relative to Circuit Courts or to the Judges
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or Officers thereof, shall apply to the Circuit Court
and to the Judges or Officers thereof in the said Dis-
trict.

V. And be it enacted, That the foregoing provi-
sions of this Act shall have force and effect, upon,
from and after the day which shall be appointed for
that purpose in any proclamation to be issued by
the Governor of this Province by and with the ad-
vice of the Executive Council thereof, and not be-
fore ; and that the Interpretation Act shall apply to
this Act.

cap. XLI.

An Act to define the mode of proceeding before
the Courts of Justice in Lower-Canada, in
matters relating to the protection and regu-
lation of Corporate rights and to Writs of
Prerogative, and for other purposes therein
mentioned.

[ 36th Moy, 1819.]
7HEREAS it is expedient to provide an easy
and expeditious mode of proceeding before
the Courts of Justice in Lower-Canada for the pro-
tection of Corporate rights, and for regulating the use
and preventing the abuse of the same, and for pre-
venting the usurpation of Corporate Offices, and for
enforcing the performance of duties devolving upon
persons holding such offices and upon Public Trustees
and other Public Officers, Bodies and Boards, and in
matters relating to Writs of Prerogative and other
Writs: Be it therefore enacted by the Queen’s Most
Excellent Majesty, by and with the advice and con-
sent of the Legislative Council and of the Legislative

Commence-
ment of this
Act,

Preamble.
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Assembly of the Province of Canada, constituted and
assembled by virtue of and under the authority of an
Act passed in the Parliament of the United Kingdom.
of Great Britain and Ireland, intituled, An Act to
rve-unite the Provinces of Upper and Lower-Canada,
and for the Government of Canada, and itis hereby
enacted by the authority of the same, That after this
Act shall come into force, whenever any person shall
usurp, intrude into or unlawfully hold or exercise any
public oflice or any franchise within that part of this
Province formerly constitating the Province of Lower-
Canada, or any Otfice in any Corporation or other
Public Body or Board, whether the same shall have
been created or shall exist under or by virtue of any
Statute or Ordinance, or under the Common Law of
Lower-Canada, it shall be lawful for the Superior
Court sitting in the District in which such usurpation
or unlawful detention shall have occurred, or for any
two or more Judges of such Court in vacation, upon
a declaration or petition (requéte libellée) presented
by or in the name of any person who may be inter-
ested in such public oflice or franchise, or in such
Corporation, Public Body or Board, supported by
afhdavit to the satisfaction of such Court-or of such
Judges, and complaining of such usurpation, intrusion
or unlawful detention, to order the issuing of a Writ
commanding the person complained of to be sum-
moned to appear before the said Court, or the said
Judges, to answer such declaration or petition (requéte
libellée,) upon such day as the said Court or the said
Judges may think proper to fix : Provided however,
that in all such cases the Writ of Summons shall be
served on the person so complained of, by leaving a
copy thereof and of the said declaration or petition
(requéte libellée,) either with himself in person or at
his domicile, in the manner practised in ordinary
actions, and that three full days at least shall inter-
vene between the service of such Writ and the return
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of the same, if such service shall be made within five
leagues from the Court House or other building where
the party shall be so summoned to appear, and that
not less than three days and an additional day for
each five leagues which shall be found between the
place where such service shall be made and such
Court House or other building, shall intervene be-
tween such service and return.

II. And be it enacted, That if the person so com- Delay for De-
plained of, Defendant in such cause, shall appear on fndantto
the day so fixed, he shall be held to plead specially Blamtif o
to such declaration or petition (requéte libellée) stating “»™°"
the authority under which he assumes to hold or
exercise such office or franchise within four days from
the day on which he shall so appear, and the f)laintiff
shall be allowed three full days to answer or reply to
such plea.

IILI. And be it enacted, That within three days Delay for
from the filing of such answer or replication, the f&;‘;;;,‘f;‘;ﬁd
plaintiff shall proceed to adduce evidence in support dence.
of the allegations contained in his said declaration or
petition (requéte libellée,) which evidence or such part
thereof as may consist of oral or parole testimony,
shall be taken down in writing either before the said
Court, or in the presence of any one of the Judges
thereof (whether the proceedings be had in Term time
orin Vacation,) in the manner in which evidence is
now taken in ordinary cases at the Enguéte Sittings
of the Courts of Queen’s Bench in Lower-Canada,
and when the plaintiff shall have declared his evi- And for -
dence (Enquéte) closed, the defendant shall, after a ’
delay of two days, if any such delay be by bim requi-
red or asked for, proceed to adduce such evidence as
he may offer, and as may be admissible in support of
his plea.

IV. And be it enacted, That so soon as the defen- Plaintiff may
dant shall have declared his Enguéte closed, the jioxcern
plaintiff may, if allowed by the said Court or the said tl.
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Judges, adduce evidence in rebuttal, or if he do not
adduce any such evidence in rebuttal, it shall be
lawful either for such plaintiff or for such defendant
to inscribe the cause for hearing on any day he may
Tnseription o think preper to fix ; uf which inscription the opposite
the case. party shall have notice one full day at least previous
to the day so fixed fur such hearing, and the said
Court or the said Judges shall after such hearing
proceed with the least possible delay to render judg-
Proviso: De- mentin the premises; Provided however,that nothing
ndunemoy « hereinbefore contained shall prevent or be so con-
party way de strued as to prevert the defendant from acknowledging
s, & the usurpation complained of by a confession to be
taken in the presence of the Coust or of the said Jud-
ges, or either of the parties from demurring specially
to the declaration or to the plea or to the answer of
his adversary, or from demanding a decision upon any
objections as to any deficiency, insufficiency, or infor-
mality, which he may have been advised to urge
against the same or aguinst any of the proceedings
in such case, or the said Court or the said Judges
from enlarging the time to plead or to adduce evidence
in any such case, whenever the said Court or the said
Judges may deen: it advisable so to do for the more
sure attainment of the ends of justice.
Default on V. And be it enacted, That whenever the Defendant
unee Do, in any such case shall not appear upon the Day fixed
fondant. as aforesaid, for the retwrn of the said Writ of Sum-
mons, after having been duly called, a default shall
be entered against him, and it shall be lawful for the
Plaintiff on the following day to proceed to prove the
allegations contained in his declaration or petition,
(requete libellée,) in the manner hereinbefore provided,
Inseription.  and {0 inscribe the case without further delay for
judgment by default.
Phintifmay VI And be it enacted, That in addition to the
state themame YNtters required to be set forth against the party who
ofthe person  ghall have so usurped, intruded into, or unlawfully
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detained any such office or franchise, the Plaintiff
may also set forth in any such declaration or petition

(requéte libellée,) the name of the person I'ightﬁﬂl};
entitled to" such office or franchise, with such aver-
ments as may be required to show his right thereto,
and in every such case judgment shall be rendered
upon the claim of the Defendant, and also upon the
right of the party so averred to he entitled to such
office or franchise, or only upon the claim of the De-
fendant, as justice shall require.

VII. And be it enacted, That whenever judgment
shall be rendered in any such case, upon the right of
the person so averred to be entitled to such ofiice or
franchise, and the same be in favour of such person,
he shall be entitled, after taking the oath of office,
and executing any official bond which may be required
by law, to take upon himself the execution of such
office, or the exercise of such franchise ; and it shall
be his duty immediately thereafier to demand of the
Defendant in such case, all the keys, books, papers and
insignia in the custody or within the power of such
Defendant, belonging to the office or franchise from
which he shall have been ousted, and if such Defen-
dant shall refuse or neglect to deliver over any such
keys, books, papers and insignia pursuant to such
demand, orshall in any other way or manner wilfully
obstruct such person so adjudged to be entitled to such
office or franchise as aforesaid, with a view to prevent
such person from taking upon him the execution of
such office or the cxercise of such franchise, he shall
be deemed guilty of a misdemeanor; and whenever
such refusal or neglect shall occur in any such case,
it shall be lawful for the said Court or the said Judges
to order the Sheriff of the District to take possession
of such keys, books, papers and insignia, and to deli-
ver up the same so taken possession of, to the party
entitled or adjudged to be entitled to such office or
franchise as aforesaid.
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Proceedings VIIL. And be it enacted, That after the time this
il:\;aa:r;i;.vﬁforﬁ Act shall come into force, whenever any Association
shalactas o op pumber of persons shall act within Lower-Canada
oarporalion R . : 3

without being  as & Corporation, without having been legally incor-
'piﬁjg;“““ porated, or without being recognized as such Corpo-
] ration by the Common Law of Lower-Canada, and
whenever any Corporation, Public Body or Board

shall offend against any of the provisions of the Act

or Acts creating, altering, renewing, or re-organizing

such Corporation, Public Body or Board, or shall

violate the provisions of any law in such manner as

to forfeit its charter by mis-user,—and whenever any

such Corporation, Public Body or Board shall have

done or omitted any Act or Acts, the doing or omitting

of which shall amount to a surrender of its corporate

rights, privileges and franchises,—and whenever any

such Corporation, Public Body or Board shall exer-

cise any franchise or privilege not conferred on it by

law, it shall be the duty of Her Majesty’s Attorney-

General in and for Lower-Canada, for the time being,

whenever he shall have good reason to believe that

the same can be established by proof, in every case

of public interest, and also in every other such case

in which satisfactory security shall be given to in-

demnify the Government of this Province against all

costs and expenses to be incurred by such proceeding,

to apply for and on behalf of Her Majesty to the Su-

perior Court sitting in the District in which the prin-

cipal office or place of business of such persons so
unlawfully associated together, or of such Corpora-

tion, Public Body or Board shall be, or to any two

or more of the Judges of such Court in vacation, by

an information, declaration or petition, (requéte lubel-

{ée,) supported by affidavit to the satisfaction of such

Court or of such Judges, complaining of such con-
travention of the law, and praying for such order or

Judgment thereon as may be allowed or authorized by

law, whereupon it shall be lawful for such Court or
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for such Judges, to order the issue of a Writ com-
manding the persons, Corporation, Public Body or
Board so complained of, to be summoned to appear

before the said Court or the said Judges, to answer

such declaration or petition, (requéte Iibellie,) upon

such day as the said Court or the said Judges may

think proper to fix, and the like proceedings shall be

had upon such declaration or petition, (requéte libel-

lée,) and Writ of Summons, as to service, appearance,
entering default, pleading, proof and all other matters,

as are hereinbefore provided for the determination of

cases in which any person shall have uswrped, intru-

ded into or unlawfully detained any public office or
franchise ; Provided nevertheless, that the service of Provisoesto
any such Writ of Summons and of any such declaration Brocess”
or petition, (requéte libellie,) may be made by serving

the same on such persons so unlawfully associated
together, or on such Corporation, Public Body or
Board, by leaving true copies of such Writ of Sum-

mons, and of such declaration or petition (requéte
libellée,) either with the Mayor, Chairman or other

Chief Officer, or with the Secretary or Treasurer of

such Association, Corporation, Public Body or Board,

or in the case of a pretended Corporation with some

one of the persons assuming to hold such oflice, or

with any person of reasonable age, at the principal

office or place of business of such (or of such pre-
tended) Association, Corporation, Public Body or Judgmentin
Board, and the said Court or the said Judges shall b cases
make and pronounce such orders, judgments and de-
cisions in all such cages as to law and justice may
appertain.

. § 1 . . If Defendant
IX. And be it enacted, That whenever any De be fond gy

fendant shall be found or adjudged guilty of usurping of wsarping
or intruding} into or unlawfu!ly holc'ling or exercising ja:dygﬁ:;ﬁi’fﬁ;
any office, franchise or privilege, judgment shall be rendered that

rendered that such Defendant be ousted and alto- ¢ oused
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gether excluded from such office, franchise or pri-
vilege, and also that the Plaintiff or party complaining
of such usurpation recover his costs against such De-
fendant: And it shall be lawful for the Court or the
Judges rendering such judgment in its or their dis-
cretion to condemn such Defendant to pay a fine or
penalty not exceeding one hundred pounds, which
fine or penalty, when collected, shall be paid over
to Her Majesty’s Receiver-General of this Province
Costs to De-  for the time being: and whenever an action or com-
fendant if suc- . . : s :
cessful. plaint for any such alleged usurpation, intrusion or
detention as aforesaid, shall be dismissed, the Defen-
dant shall be entitled to recover costs against the
Plaintiff or party so complaining. .
Proceedingsin - ¥ And be it enacted, That whenever it shall
case any Cor- . o i
poration shall - be found or adjudged, that any Corporation, Public
peaumdte . Body or Board has, by any mis-user, non-user or
itfé ﬁ?li$t3:?s. sarrender, forfeited its corporate rights, privileges
user, &, and franchises, judgment shall be rendered that such
Corporation be ousted and altogether excluded from
such corporate rights, privileges and franchises, and
that the said Corporation, Public Body or Board
go';;‘t‘;‘&”fﬁ‘is be dissolvéd ; and the Court or the Judges rendering
duties m dis- such judgment shall thereupon appoint a Curator to
ng;g%f;ﬁﬁ and of the property and effects of such Corporation,
%Z’fﬁoif&ﬁﬁ Pub.lic Body or Bo.ard, whose duty ithshall be, aftfer
" having given security to the satisfaction of the said
Court or of the said Judges for the due discharge
thereof, to take possession of the said property and
effects, to cause an Inventory thereof to be made in
due form of law in the presence of one or more of
the Members of such Corporation, Public Body or
Board, and after having made such Inventory, to dis-
pose, to the best advantage, of all the personal pro-
perty which he may have so possessed himself of,
and, after realizing the proceeds thereof, to cause the
same to be distributed amongst the creditors of such
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Corporation, Public Body or Board, by the Superior
Court sitting in the District in which the principal
office or place of business of such Corporation,
Public Body or Board shall have been at the time of
the rendering of such Judgment: Provided that due
notice be given to such creditors by at least three
advertisements to be printed in at least two such public
newspapers as the said Court may direct, of which
advertisements the first shall be published at least
two months previous to the day fixed and therein
mentioned as the day on which such Curator shall
apply to the said Court for the purpose of effecting
such distribution: And provided also, that if there be
any debts remaining due by such Corporation, Public
Body or Board, the like proceedings shall be had for
the discussion of the immoveable property belonging
to such Corporation,’ Public Body or Board, and for
the distribution of the proceeds thereof amongst
its creditors, or for dividing the same amongst the
parties entitled thereto, as may now by law be had and
adopted in Lower-Canada, for the discussion, distri-
bution or division of a vacant estate, or of the estate
of an absentee to which a Curator has, or Curators
have been appointed; and if there be no debts due
by such Corporation, Public Body or Board, or if
such debts be unknown to or be beyond the control
of the Curator, then the Curator shall proceed to the
sale of the immoveable property held by him in his
said capacity, to the best and highest bidder, after
having given due notice of such sale and of the time
and place thereof, by three advertisements in English
and French in the Canada Gazette, the first of which
shall be published at least four, and not more than
five months before such sale ; and all sales of im-
moveable property made by any such Curator, after
such notice duly given, shall have the same effect
to all intents and purposes as sales made by Sheriffs
or by décrét forcé ; And provided also, that whenever
]
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judgment shall be rendered in any such case againgt
any Corporation, Public Body or Boarjd, or against
any persons claiming to be a Corporation, the costs
awarded by such judgment may be collected by ex-
ecution, directed either against the property and
effects of such Corporation, Public Body or Board,
or of such persons claiming to be a Corporation,
or against the private propeity of the Directors or
other Officers of any such Corporation, Puablic Body
or Board, or of such persons so claiming to be a Cor-
poration aforesaid.

XI. And be it enacted, That after this Act shall
come into force, whenever any Corporation, Public
Body or Board shall refuse or neglect to make any
election, which by law such Corporation, Public
Body or Board is or shall be required to make, or to
receive to their functions such of its Members as
shall have been legally chosen or elected, or restore
to their functions such of its Members as shall have
been removed without sufficient cause ; and, whenever
any person holding any office in any Corporation
Public Body or Board, or any public body whatsoever,
or any Court of Inferior Jurisdiction, shall omit, .
neglect or refuse to perform any act or duty belong:
ing to such office, or to such Court, or which the
persons holding such office, is or shall be by law
required or bound to perform; and, whenever any
heir or representative of any Public Officer shall
omit, neglect or refuse to do or perform any aet which,
by law, he may or shall be bound or required to do
or perform as such heir or representative of such
Public Officer ;*and in all cases in which a Writ of
Mandamus will lie and may be legally issued in
England, it shall be lawful for any person interested in
such Corporation, Public Body or Board, or in the
performance of any such act or duty, to apply to the
Superior Court sitting in the District in which such
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Public Officer, heir or representative of a Public
Officer, or Inferior Court shall be, or to two or more
Judges of the said Court in vacation, for a Writ of
Mandamus requiring and directing the Defendant,
whether such Defendant be a natural person or a
Corporation, Public Body or Board, to do and per-
form the act or duty which such Defendant may
have so neglected or refused to do or perform, or
show cause to the contrary on a day certain to be fixed
for that purpose by such Court or by such Judges.

XII. Andbeitenacted, That every such application
for any such Writ of Mandamas shall be made by a
declaration or petition (requéte libellée) supported by

-affidavit to the satisfaction of such Court or Justices,
setting forth the facts of the case, whereupon it shall
be lawful for the said Court or the said Judges to
issue such Writ of Mandamus, and the Defendant in
any such case, whether such Defendant be a natural
person, a Corporation or an Inferior Court, shall not
be allowed to shew cause to such Writ of Mandamus,
otherwise than by answering or pleading to such
declaration or petition, (requéte libellée) and such
Defendant shall not be required to make any return
of or upon any such Writ of Mandamus, but the
same shall be returned by the Bailiff or other Officer
who shall have served it upon such Defendant, with
a Certificate under his oath of the time and place of
service ; and the like proceedings shall be had on
all such applications for Writs of Mandamus, rela-
tive to service, appearance, entering of default,
pleading, proof and all otber matters, for the deter-
mination thereof, as are hereinbelore provided for
the determination of cases in which any person shall
have usarped, intruded into or unlawfully d.etained
any public office or franchise, or in which any
Corporation, Public Body or Board, shall have for-
feited its Charter as aforesaid.

*

Mandamus te
shew cause to
issue.

Manner of
making appli-
cation tor suck
DMandamus,
and proceed-
ings there-
upon,



If Defendant
answer to de-
claration or
Ppetition in
such manner
as to justify
his conduet ¢
andifthe con-
trary.

116

XITI. And be it enacted, That if such Defendant
shall answer or plead to such declaration or peti.
tion, (requcte libellée) in such manner as to justify
his conduct, the action or complaint shall be dis
mixsed, and the Plaintiff shall be sentenced to pay
costs, but if the answer shall be considered insuffi
cient, either in law or in fact, or if the Defendant
shall fail to appear, and the Plaintiff shall make
due proof of the facts alleged by him, and the same

-shall be deemed sufficient, then the said Court or
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&c., not to
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the said Judges shall issue a Peremptory Mandate,
ordering and commanding the Defendant to do that
which shall have been so demanded of him, and if
such Defendant being a natural person do not obey
such Peremptory Mandate of the said Court or the
said Judges, a Warrant of Commitment shall issue,
under which he shall be imprisoned in the Common
Gaol of such District, there to remain until he
shall have rendered obedience to and fulfilled the re-
quirements of such Peremptory Mandate, and if such
Defendant, being a Corporation, Public Body or
Board, refuse to obey such Peremptory Mandate, it
shall be lawful for the said Court or the said Judges
to sentence such Corporation, Public Body or Board
to pay a penalty not exceeding five hundred pounds,
which penalty may be levied in the ordinary course
of Law, out of the property, real and personal, of
such Corporation, Public Body or Board.

XIV. And be it enacted, That if it shall happen -
that in any Corporation, Public Body or Board
within Lower-Canada, no election shall be made of -
the Mayor, Aldermen, Councillors, Assessors, Trus-
tees, Directors or other Officers of such Corporation,
Public Body or Board, or if any such office or offices
is or are now remaining vacant in consequence of
such election not having taken place upon the day or
within the time appointed by charter, law or usage
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for that purpose, or if such election being made,
the same is or shall be void, or shall hereafter or
afterwards be declared void by a competent Tribunal,
such Corporation, Public Body or Board shall not
thereby be, or be deemed or taken to be, dissolved or
disabled from electing such Mayor, Aldermen,
Councillors, Assessors, Trustees, Directors or other
Officers for the future, but every such Corporation
shall be adjudged, deemed and taken to be, and
to have been, subsisting, and capable of electing
such Officer or Oflicers to all intents and purposes;
and in every such case it shall and may be lawful for
the Superior Court sitting in the District in which
the principal office or place of business of such Cor-
poraiion, Public Body or Board shall be, or for two
or more of the Judges of the said Court in vacation,
to issue a Writ of Mandamus requiring the proper
Officer, or in his absence such person as the said
Court or the said Judges may please to appoint, to
proceed to the election of such Mayor, Aldermen,
Councillors, Assessors, Trustees, Directors or other
Officers, upon a day and hour, and at a place to
be prescribed in such Writ of Mandamus, and to
do every act to be done in order to such election,
or to signily to the said Court or to the said Judges
good cause to the contrary; and such Writ of
Mandamus shall be applied for, and the like procee-
dings shall be had thereon, and for the determination
thereof, as in the other cases provided for by this Act;
and of the day and time appointed in and by such
Writ of Mandamus, (if the same be obeyed without
cause being shown against it, or in and by the Peremp-
tory Mandate, if any such mandate shall have issued)
for proceeding to such election, public notice in
writing both in the French and English languages
shall, by such person as the said Court or the said
Judges shall appoint, be affixed at the door of at
least one church in the City, Town, Village, Bo-
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fough, Parish or Township in which the prineipa}
office or place of business of such Corporation shalt
be, orif there be no church, at one of the most pu-
blic places therein, for the space of at least ten duys
before the day so prescribed, and in every such case,
any other act or acts necessary to be done in order to
such election shall be had, made and done at the
time appointed in such Writ of Mandamus or in
such Peremptory Mandate, and in such manner and
form as the same ought to have been made upon
the day, or within the time prescribed by the Charter,
Act or Acts of Incorporation, or usage of such Cor-
poration, Public Body or Board; and the Mayor,
Aldermen, Covuncillors, Assessors, Trustees, Direc-
tors, or other Officers, so elected, shall have the same
privileges, precedence, powers and authority in all
respects, as if such Mayor, Aldermen, Councillors,
Assessors, Trustees, Directors or other Officers had
been elected on the day or within the time prescribed
for such election by the Cbarter, Act or Acts of In-
corporation, or usage of such Corporation, Public
Body or Board: Provided always, that mo such
election, nor any act done in order thereunto, shall
be valid unless as great a number of persons having
right to be present at and vote therein, shall be pre-
sent at the assembly holden for such purpose and
concur therein, as would have been necessary to
be present and concurin such election or act, in case
the same had been made or done upon the day,
or within the time appointed for that purpose by
the Charter, Act or Acts of Incorporation or usage
of such Corporation, Public Body or Board ; saving
only that the presence of the Officer, who, under
such Charter, Act or Acts of Incorporation or usage,
ought to preside at such election shall not be ne-
cessary ; And provided also, that any Mayor, Alder-
*, man, Councillor, Assessor, Trustee, Director or other

overuntil elec- Officer of any such Corporation in which the elec-
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tion of a successor or successors to any such office

or offices shall not have taken place at the time °

appointed by Charter, law or usage for that pur-
pose, shall hold over and continue to act as such offi-
cer or officers until a successor or successors of such
officer or officers shall have been duly elected under
the authority of this Act.

XV. And be it enacted, That in no case in which
the rights of any Municipal Corporation are involved

tion of succet-
0T,

Members of a
Corporation to
be admissivle

shall any wimess be inadmissable from the fact of s witnesses.

his being an elector entitled to vote in such Muni-
cipal Corporation.

XVI. And be it enacted, That all Writs of Certio-
rart and of prohibition shall issue out of the Su-
perior Court, and shall be applied for in the like
manner as Writs of Mandamus, and the like pro-
ceedings shall be had thereon as to service, appea-
rance, entering of default, pleading, proof and all
other matters for the determination thereof, as on
applications for Writs of Mandamus; Provided al-
ways, thatit shall not in any case be requisite to issue
any altas Writ of Certiorart, but all orders which for
the attainment of the ends of justice it may become
necessary for the Court, or any two of the Judges
thereof, to make subsequently to the issuing of the
first Writ, shall be made by interlocutory or final
judgment, as in ordinary cases ; And provided also,
that no special affidavit shall be required to esta-
blish the service of any writ, order, rule or judg-
ment connected with any of the proceedings provided
for by this Act, but the return of service made in due
form by the Bailiff under his oath of office, shall in
all cases be considered as evidence of the facts
therein stated, unless the same be controverted in
due course of law ; nor shall it be requisite for the
party applying for any such Writ to give security
either for costs or otherwise.
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fstoWritsof  X'VII. And be it enacted, That all Writs of Errop
e and of Appeal may be brought either by the party
Srne geathof against whom the judgment complained of was
" rendered, or, in case of his death, by his executors

or administrators, if the judgment was to recover any

debt, damages or personal property, or by his heirs,

devisees or assigns, (ayants cause) if the judgment

was for the recovery of real estate or the possession

thereof, or if the title to real estate was determined

thereby.
And in the XVIIL. And be it enacted, That if a judgment be

caseofunmer o sovered against an unmarried woman or a widow,
;’:ll;?g;;mrry- and she afterwards marry, a Writ of Error or of
" Appeal may be brought thereon by her and her
husband jointly ; and if a judgment shall have been
Several per-  obtained against several persons and one or more of
’ them die, a Writ of Error or of Appeal may be
Parties dying brought thereon by the survivor or survivors; and
aftevappeal of if after the issuing of any Writ of Error or of
Appeal, whether the same shall have been issued
before or after the passing of this Act, any of the
parties to the judgment complained of die, or shall
have died, the proceedings on such Writ of Error or
Appeal may be continued by and between the survi-

vors alone.

Astowritsof X1X. And be it enacted, That all Writs of scire

sirefacias,  facias shall issue out of the Superior Court, and it

Letters Patent. shall be lawful for the said Court to allow any such
Writs to issue upon the information or petition of
Her Majesty’s Attorney-General or Solicitor-Gene-
ral or other Officer duly authorized in that behalf, for
the purpose of vacating or annulling any Letters Pa-
tent granted by the Crown in the following cases:

Inwhateasss  £irstly. Where it shall be alleged that such Letters

heymay  were obtained by means of some fraudulent sugges-
tion or concealment of a material fact, made by the
person to whom the same were issued or made with
his consent or knowledge.
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Secondly. Where it shall be alleged that such
Letters Patent were issued through mistake, and in
ignorance of some material fact,

Thirdly. When the patentee or those lawfully
claiming under him shall have done or omitted any
act, in violation of the terms and conditions upon
which such Letters Patent were granted, or shall by
any other means have forfeited the interest acquired
under the same.

And all such informations or peiitions shall be
heard, tried and determined in the same manner
as ordinary civil suits.

XX. And be it enacted, That an appeal shall lie
to the Court of Queen’s Bench sitting in appeal from
all final judgments rendered by the Superior Court,
in all cases provided for by this Act except in cases
of certiorart.

XXI. And be it enacted, That all Acts and parts
of Acts or provisions of law repugnant to or incon-
sistent with this Act, or which make any provision
in any matter provided for by this Act other than
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such as is made by this Act, shall be and are hercby

repealed.

XXII "And be it enacted, That the foregoing
gections of this Act shall come into force and effect
upon, from and after the day which shall be appointed
for that purpose in any Proclamation to be issued by
the Governor of this Province by and with the advice
of the Executive Council thereof, and not before.

Commence-
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Act.
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CAP. XLII.

An Act to abolish Tmprisonment for Debt, and
for the punishment of Fraudulent Debtors, in
Lower-Canada, and for other purposes.

[ 80th May, 1849. ]

HEREAS Impriscnment for Debt, where

Y frand is not imputable to the Debtor, is not
only demoralizing in its tendency, but is as detri-
mental to the true interests of the creditor as it is
inconsistent with that forbearance and humane regard
to the misfortunes of others which should always
characterise the legislation of every Christian country;
And whereas it is desirable to soften the rigor of the
laws affecting the relation between Debtor and Cre-
ditor, as far as a due regard to the interests of
commerce will permit: Be it therefore enacted by the
Queen’s Most Excellent Majesty, by and with the
advice and consent of the Legislative Council and
of the Legislative Assembly of the Province of Canada,
constituted and assembled by virtue of and under the
anthority of an Act passed in the Parliament of the
United Kingdom of Great Britain and Ireland, and
intituled : An Act to re-unate the Provinces of Upper
and Lower- Canada, and for the Government of Ca-
nada, and it is hereby enacted by the authority of the
same, That from and after the passing of this Act,
no priest or minister of any religious denomination
whatsoever, no person of the age of seventy years or
upwards, and no female, shall be arrested or held to
bail by reason of any debt, or by reason of any other
cause of civil action or suit whatsoever; and that no
person shall be arrested or held to bail or detained
In custody upon any cause of civil action aiising or
which may have arisen in any foreign country, or in
any civil suit where the cause of action shall not
amount to ten pounds of lawful money of this Pro-
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vince ; and no Writ of capias ad satisfacienduns or
other execution against the person, shall issue or be
allowed after the passing of this Act.

II. And be it enacted, That it shall not be lawful
for the plaintiff in any civil suit or action to proceed
to arrest the body of the defendant, or detain him in
custody, unless an affidavit be made, in the manner
provided by law, by such plaintiff, his book-keeper,
clerk or legal attorney, that the defendantis personally
indebted to the plaintiff in a sum amounting to or
exceeding ten pounds of lawful money of this Pro-
vince, and also that such plaintiff, his book-keeper
or legal attorney, hath reason to believe, and doth
verily believe, upon grounds to be specially set forth
in such affidavit, that the defendant is immediately
about to leave the Province of Canada, with intent to
defraud his creditors generally, or the plaintiff in
particular, or that the defendant hath secreted or is
about to secrete his property with such intent; Pro-
vided always, that it shall be lawful for the Court or
any Judge of the Court whence any Process shall
have issued to arrest any person, either in Term or
in vacation, to order any such person to be discharged
out of custody, if it shall be made to appear to him,
on summary petition and satisfactory proof, either
that the defendant is a priest or minister of any re-
ligious denomination, or is of the age of seventy years
or upwards, or is a female, or that the cause of action
arose in a foreign country, or does not amount to ten
pounds of lawful money of this Province, or that
there was not sufficient reason for the belief that the
defendant was immediately about to leave the Pro-
vince with fraudulent intent where that is the cause
assigned for the arrest, or that the defendant had not
secreted and was not about to secrete his property
with such intent where that is the cause assigned for
such arrest.

Arrest for
debt to be al-
lowable only
on certain
conditions.

Proviso: after
arrest the de-
fendant may
be discharged
i arrested 1m~
properly.
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Defndunt - IIL. And be it enacted, That any defendant arrested
E?ﬂ;rﬁ:a' after the passing of this Act and confined in Gaol

rdensedon — ypder and by virtue of any Writ of capias ad res-
glvmg securi- . .
&y, tosurren-  pondendum, shall at any time before the rendering
derhimself  “of fina! judgment, if such Writ have been sued out
quired. : . .
before judgment, and at any time before the judgment
declaring the arrest under such Writ valid, if such
Writ have been sued out after judgment, be released
from such arrest and confinement, if he give good and
sufficient security to the satisfaction of the Court into
which the process under which he shall have been
arrested shall be returnable or returned, or of any
Judge of such Court, that he, the defendant, will
surrender himself into the custody of the Sheriff when-
ever required so to do by any order of such Court or
of any one Judge thereof, made as hereinafter is pro-
vided, or within one month after the service of such
order upon him or upon his sureties, and that, in
default of his so doing, he will pay the plaintiff his
debt, interest and costs ; and the Court or Judge before
whom such security shall be given, shall cause the
sureties to justify upon oath, (if the plaintiff’ require
it) and on security being given by the defendant as
aforesaid, the Judge or Court before whom such secu-
rity shall be given, shall order the defendant to be
Like pro- released from such arrest and confinement; and in
yeonasloa like manner any defendant so arrested, but who shall
hac given boll have given bail to the Sheriff as hereinafter is pro-’
o the Sheriff, . "
vided, shall have a right on the return day of the
Writ or at any time previously thereto, or within
eight days thereafter, to give good and sufficient
security before the Court into which the Process
under which he shall have been arrested shall be
returnable or returned, or before any Judge thereof, '
that he will surrender himself into the custody of the
Sheriff whenever required so to do by any order of
such Court, or of any Judge thereof made as herein-
after is provided, or within one month after the service
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of such order upon him or upon his sureties, and that
'in default of his so doing, he will pay the plaintiff his
debt, interest and costs, and the sureties shall justify
upon oath as to their sufficiency, if the plaintiff re-
quire it, and upon the security so offered being
received and put in, the hail given to the Sheriff shall
thereby be discharged.

IV. And be it enacted, That if judgment for a Defendant
; . having given
sum of, or exceeding tweuty pounds of lawful MONEY geeurity under

of this Province, exclusive of interest from the ser- this Aet, to
vice of Process and costs, be rendered against any ?f,f,lff]etlif;
defendant who shall so have been arrested and shai] tion ifjudg-
so have put in security as hereinbefore is provided, I A
then such defendant shall be bound within thirty for £20 or
days from the rendering of such judgwent, if the P
same remain then unsatisfied, to make and file in
the office of the Prothonotary or Clerk of the Court
a statement, under oath, making known of what
property, real or personal, he is possessed, and where
the same is situate, to the intent that the plaintiff

“may proceed and take the said property in execution,
if he see fit, and also making known the names and
addresses of all and every the creditors of such defen-
dant, and the amount and nature (privileged, hypo-
thecary or otherwise) of the claim or claims of every
such creditor, and also a declaration that he is willing
to abandon the property real and personal set forth
in the said statement for the benefit of his creditors ; Cfﬂ;!;q‘fences
and if the defendant neglect to file such siatement as gl to
aforesaid, or if at any time within two years afler decforuion, or

. PP . g it false,

the filing of such statement, the plaintiff in the suit &, ’
shall establish, either by the examination of the
defendant under oath or by other evidence, that when
the statement was so filed the defendant was pro-
prietor of any chattels, effects, lands or tenements,
of the value of twenty pounds currency, wilfully

omitted from the said statement, or that at any time
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Between the institution of the plaintiff’s action and
the making of such statement on the part of the
defendant, or within thirty days next preceding the
institution of such action, the defendant secreted any
part of his property with the intent of defrauding his
creditors, or that the defendant has made any frau-
dulent wis-statement in respect of his creditors or
their claims, or if the defendant fail to appear for the
purpose of being examined in relation to such state-
ment, at any time appointed for such examination
by the Court or any Judge thereof, then the said
Court, or in vacation any Judge thereof, shall order
the deféndant to be imprisoned in the Comwmon Gaol
of the District for such period not exceeding one
year as such Court or Judge shall think reasonable,
in punishment of the misconduct of which he or
they shall adjudge such defendant to have been
guilty 5 and if the defendant so ordered to be impri-
soned shall not surrender hims~lf or be surrendered
for that purpose according to the requirements of the
order in that behalf, then the parties who shall so
bave become security that the defendant would so
surrender himself as aforesaid, shall forthwith be
liable to pay to the said plaintiff the debt, interest
and costs, in relation to which such security shall
have been given, and all subsequent costs.

V. And be it enacted, That it shall be lawful for
any defendant arrested as aforesaid, and confined in
gaol, at any time either before or after judgment,
to make and file a statement of his property real and
personal, and of his creditors, such as is mentioned
in the next preceding section of this Act, and to make
and file with such statement a declaration that he
is willing to abandon the property real and personal
set forth in the said statement, for the benefit of his
creditors ; and if the plaintiff, within four months
from the service upon him or upon his Attorney of 2
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copy of such statement and declaration, shall esta-
blish either by the examination of the defendant
under oath or by other evidence, that when the
statement was so filed, the defendant was proprietor
of any chattels, effects, lands or tenements of (hie
value of twenty pounds currency, wilfully omitted
from such statement, or that at any time between
the institution of the plaintifi’s action and the making
of such statement on the part ot the defendant, or
within thirty days next preceding the institution of
such action, the defendant secreted any part of his
property with the intent of defrauding his creditors,
or that the defendant has made any {raudulent mis-
statement in respect of his creditors or their claims,
then the said Court, or in vacaticn any Judge thereof,
shall order the defendant to be imprisoned iu the
Common Gaol of the District for such period not
exceeding one year, as such Court or Judge shall
think reasonable, in punishment of the misconduct
of which he or they shall adjudge the defendant to
have been guilty ; but if no omission such as afore-
said in the statement so made and filed by the
defendant, be established, and if it be not esta-
blished that the defendant has secreted any part of
his property within the period aforesaid, and with
the intent aforesaid, then it shall be lawful for the
said Court, or in vacation for any Judge thereof, at
the expiration of the said period of four months,
to order the defendant to be discharged from his
imprisonment : Provided always, that in any case
where such omission or other misconduct shall have
been formally alleged and complained of against
such defendant before the expiration of the said term
of four months, such Court or Judge, upon satisfac-
tory cause shown, may extend the time during which
proof relative to such complaint may be taken, for a
period of not more than two months, and if during
such extension of time such omission or other mis-

If no fraud,

¢, be proved
defendant to be
released.

Proviso:
period for
proving fraud,
&c, may be
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conduct be established, such Court or Judge may-
order such defendant to be imprisoned in punishment;
thereof, in the same manner as if the same had been
established during the said term of four months.

Cuntertobe V1. And be it enacted, That when any defendant,
fﬁg";;;‘:it;‘) arrested or imprisoned as aforesaid, shall have made
?ﬁgl&irf::dlﬂiyt and filed a statement of his property relal and per-
" sonal as aforesaid, and shall as aforesaid have de-

clared himself willing to abandon the same for the

benefit of his creditors, it shall be lawful for the

Court or for any Judge thereof upon the application

of the plaintiff, (if made within two months from

the service of such statement and declaration upon

the plaintiff or his Attorney, and after fifteen days’

notice, in the form of the Schedule No. 1, subjoined

to this Act, of the time and place of such application,
previously given in the Canada Gazette,) to appoint,

at the discretion of such Court or Judge, after hearing

any parties claiming to be interested, a fit and proper

person as Curator to the property so offered to be

Notice ofap-  abandoned, and of such appointment notice shall by
PORIREEE T such Curator forthwith be given (in the form of the
Schedule No. 2, subjoined to this Act) for the space

of one month in the Canada Gazetle, and also for

any period which may be ordered by such Court or

Judge, in any other newspaper or newspapers which

such Gourt or Judge may see fit to name; and in

case such Curator shall fail or delay to give such

notice, then the same may be given either by the

Oppasition to plaintiff or by the defendant; and during the said
% period of four months, within which the plaintiff

shall have it in his power to adduce evidence with

respect {0 any omissions such as afuresaid, in the sta-

tement so made and filed by the defendant, or with

respect to the defendant having secreted any part of

his property within the period and with the intent

aforesaid, or made any fraudulent mis-statement in
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respect of his creditors or their claims, it shall also
be in the power of any other creditor of such defen-
dant to appear in the cause in relation to which
such notice shall have been given, and to adduce
evidence and examine the defendant for the same
purpose, in the same manner and with the same
effect as the plaintiff in such cause under this Act
can adduce sach evidence or examine the defendant ;

and whenever, as hereinbefore provided, a defendant Efect if no

shall have been arrested or imprisoned as aforesaid,
and shall have declared his willingness to abandon
all his property, real and personal, for the benefit of
his creditors, and a Curator shall thereupon have
been appointed to take charge of such property in
pursuance of this Act, and public notice shall have
been given as hereinbefore required of the appoint-
ment of such Curator within fifteen days after the
same shall have been made, and the defendant shall
not be adjndged guilty of any misconduct in the pre-
mises rendering him liable to punishment as herein-
before is previded, such Defendant shall not thereafter
be liable to be arrested or imprisoned or detained in
prison at the suit of the plaintiff by whom he shall
have been arrested, or at the suit of any other person,
for or by reason of any cause of aciion arising before
the making and filing of such statement and decla-
ration by such defendant; and in case such defendant
shall novwithstanding at any time afterwards be ar-
rested for or by reason of any such cause of action,
it shall be lawful for the Court or for any Judge of
the Court whence the Process shall have issued for
such arrest, upon a summary petition and satisfactory
proof, to order such defendant to be discharged out of
custody.

Pr

frand, &e., be

oved.

VII. Aund be it enacted, That the powers of the Powersof the

Curator ex-

Churator so to be appointed, shall extendnot only 10 tended o an

the property real and personal comprehended in the '

operty ofthe

efendant.
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statement 10 be so made and filed by such defendant,
but also to any other property real or personal of the
defendant, that ought to have been comprehended
in such statement ; and the real estate comprehended
or that ought to have been comprehended in such
statement, shall be sold upen such Curator in the
ordinary course of law; and the personal property
comprehended or that ought to have been compre-
hended in such statement shall be collected and got
in by such Curator, and by him be paid over or dis-
tributed, or caused to be paid cver or distributed also
in the ordinary course of law.

VIII. And be it enacted, That in every case in
which a judgment shal), either before or after the
passing of this Act, have been rendered against a
defendant, for a sum amounting to or exceeding
twenty pounds of lawful money of this Province,
exclusive of interest from the service of Process and
costs, and for the satisfaction of which judgment a
Writ of capias ad satisfaciendum might have been
sued out according to the laws in force in Lower-
Canada before the passing of this Act, such defen-
dant shall, after the discussion of his apparent pro-
perty real and personal in the ordinary course of law, .
be bound, within thirty days from personal service
upon him of a certified copy of such judgment, toge-
ther with a notice in writing (in the form of the
Schedule No. 3, subjoined to this Act) demanding
of him that he do make and file the statement
hereinafter mentioned, to make and file in the Office
of the Prothonotary or Clerk of the Court, a state-
ment under eath, making known of what property,
real or personal, he is possessed, and where the same
is situate, to the intent that the plaintiff may proceed
and take the said property in execution, if he see fit,
and also making known the names and addresses of
all and every the creditors of such defendant, and the
amount and nature (privileged, hypothecary or other-
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wise) of the claim or claims of every such creditor ;
and if the defendant neglect to file such statement
as aforesaid, or if at any time within two years after
the filing of such statement, the plaintiff in the suit
shall establish, either by the examination of the de-
fendant under oath or by other evidence, that when
the statement was so filed the defendant was pro-
prietor of any chattels, effects, lands or tenements,
of the value of twenty pounds currency, wilfully
omitted from the said statement, or that at any time
between the institution of the plaintiff’s action and
the making of such statement on the part of the
defendant, or within thirty days next preceding the
institution of such action, the defendant secreted any
part of his property with the intent of defrauding his
creditors, or that the defendant has made any frau-
dulent mis-statement in respect of his creditors or
their claims, or if the defendant fail to appear for the
purpoese of being examined in relation to such state-
ment, at any time appointed for such examination by
the Court or any Judge thereof, then the said Court,
or “in vacation any Judge thereof, shall order the
defendant to be imprisoned in the Common Gaol of
the District, for such period not exceeding one year,
asisuch Court or Judge shall think reasonable, in
punishment of the misconduct of which he or they
shall adjudge such defendant to have been guilty.

IX. And be it enacted, That it shall be lawful for
any defendant, who at the time of the passing of this
Act shall be imprisoned under and by virtue of any
Writ of Capias ad respondendum or Copias ad satis-
Saciendum, to apply by summary pelition to the
Court in which the suit wherein such Writ issued is
pending, or to any Judge thereof, for release from
eustody, on the ground that such defendant is a
priest or minister of some religious d@nomlnatlop, or
is of the age of seventy years or upwards, or is a

&
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female, or that the cause of the action arose in a
foreign country, or does not amount to ten pounds of
lawful money of this Province; and if it shall be
made to appear to the said Court or to any Judge
thereof, by satisfactory proof, that the application so
made is well founded, then such Court or Judge shall
forthwith order such defendant to be discharged from
imprisonment.

X. And be it enacted, That all the provisions of
this Act shall extend and apply to, and be held to
extend and apply to, all persons who at the time of
the passing of this Act or atany time thereafter,
shall be in prison under and by virtue of any Writ
of Capins ad respondendum or Capias ad satisfucien-
dum, as well to those who have surrendered or may
surrender themselves in discharge of their bail, or
who have been or may be surrendered in discharge
of their bail, as to others.

X1 And be it enacted, That nothing in this Act
contained, or by this Act requited or permitted to-
be done, shall have the effect of discharging any debt
or debts due by any person or persons who shall be
proceeded against, or who shall take any proceedings
under the provisions of this Act; but ali such debts
shall continue in all respects unimpaired, excepting
only that the debtor shall not be liable to be arrested-
or imprisoned in relation to such debt or debts, if
expressly exemnpted from such liability by the pro-
visions of the present Act.

XII. And be it enacted, That nothing in this Act
contained shall prevent any person arrested under
any Writ of Capias ad respondendum, from putting
in special bail to the action, as permitted by the laws
of Lower-Canada now in force, excepting only that
such special bail shall not be received unless put in
on the return day or at any time before the return
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day, or within the eight days next after the return
day ; Provided always, that it shall be in the power
of the Court, upon special application and sufficient
cause shewn, to extend the time for putting in such
special bail ; and it shall also be in the power of the
Court, upon special application and sufficient cause
shewn, to allow any defendant arrested, and who
shall bave given bail for hisappearance at the retorn
of the Writ, to put in security that he will surrender
himself as provided by the third section of this Act,
even after the period in that behalf prescribed by the
said third section of this Act.

XIII. And whereas doubts have been and are
entertained, as to the form of the bail to be taken
by the Sheriffs for the appearance of defendants
arrested and holden to bail, and also as to the liabi-
lity of the Sheriff taking such bail towards the
plaintiff causing the defendant to be arrested, and it
is necessary to remove such doubts: Be it therefore
declared and enacted, 'That any bail-bond heretofore
taken by any Sheriff for the appearance of any de-
fendant arrested and holden to bail, subject to the
condition that the defendant shall appear in Court
on the return day of the action, and surrender him-
self, or be by his bail surrendered, into the custody
of the Sheriff in discharge of his bail, or in default
thereof shall pay to the Sheriff any sum of money
mentioned in such bond, or subject to the condition
that the defendant shall appear in Court on the
return day of the action to answer the plaintiff in
a plea as contained in the declaration to be annexed
to the Writ under which the defendant shall so have
been arrested; or subject to the condition that the
defendant shall put in special bail, or surrender him-
self or be surrendered by his bail into tlte custody
of the Sheriff in discharge of his bail, at or before
any certain time or event, or in default thereof shalt

Provise.
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pay to the Sheriff any sum of money mentioned in
the bond,—or subject to any other condition, asto
the appearance or surrender of the defendant, or the
giving of special bail or other security at or before
any time or event, shall notwithstanding any sup-
posed illegality or any irregularity or Insufficiericy
in the condition set forth in such bond, be good and
valid, if such bond be good and valid in -other res-
pects ; and from and after the passing of this Aei,
the bond to be taken by any Sheriff for the appear-
ance of any defendant arrested and holden to bail,
shall and may be according to the form contained i
the Schedule No. 4 subjoined to this Act; and itis
hereby declared and enacted that no Sheriff isor
shall be held liable, towards any plaintiff at whose
suit any defendant shall at any time before the pas-
sing of this Act have been arrested and admitted to
bail by such Sheriff, or towards any plaintiff at
whose suit any defendant shall be arrested and
admitted to bail® after the passing of this Act, if the
bail taken by such Sheriff were, at the time they
were taken as such bail, solvent or reputed so to be,
to the amount of the sum for which the bond entered
into by such bail shall have been given.

XIV. And be it enacted, That nothing herein
contained shall prevent any Sheriff from assigning
any bail-bond by him to be taken under this Act, in
the manner that bail-bonds heretofore taken by any
Sheriff have been assignable.

XV. Provided always, and be it enacted, That
nothing in this Act contained shall extend or be
construed to extend to exempt from arrest or im-
prisonment, any person who may be indebied as
tutor, curator, sequestrator depositary, sheriff, coroner,
bailiff or other officer having charge of public monies,
or who may be a cautéion judiciaire, or indebted fox
the purchase money of any lands or tenements, goods
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or chattels, sold and adjudged under the authority of
justice by licitation, Sherifl’s sale décrét or otherwise,
or for the amount of any condémnation money for
damages arising out of personal wrongs for which
contrainte par corps may be now by law awarded.

XVI. And be it enacted, That any person making False swear-
a false declaration under oath in any of the matters ;%" be por-
aforesaid, shall be guilty of perjury and subject to
punishment accordingly.

XVII. And be it enacted, That this Act shall apply Act to appty

t
only to Lower-Canada, and that all Acts and pro- ‘E’{‘e'ge‘;,’ LG

visions of law repugnant to or inconsistent with this consistent
Act or which make any provision in any matter ™ ™*
provided for by this Act other than such as is made

by this Act, shall be and are hereby repealed.

SCHEDULES.

SCHEDULE No. 1
(Referred to in the foregoing Act.)

Provinek oF CANADA,
DistrIcT (or CIRCUIT, ¥
as the case may be) |
oF
In the (here state the Court in which the action in
question is pending.)
No. (here state the number of the aciion.)

A. B,, Plaintiff;
s.
C. D., Defendant.

Pusric Notick is hereby given, in pursuance of
the provisions of the Act of the Parliament of Ca-
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nada, passed in the - year of Her Majesty's
Reign, and intituled, *An Act,” (here insert the title
of this Act), that at the hour of in the

noon of , the day
of next {or instant, as the case may be,)
or as soon after that hour as may be, at the Court
House of (or, as the case may be,)

at the Chambers of the Judge, (sufficiently describing
the same), the said A. B., Plaintiff in this cause,
will apply to (naming the Court, and indicating
whether the application is to be made to such Court, or
to a Judge thereof ), for the appointment of a fit and
proper person to be Curator to the property, real and
personal, of the said C. D., Defendant in this cause,
who has made and filed in the Office of the Protho-
notary (or Clerk, as the case may be) of the said
Court, a stat ement under oath of the same, and also
of his Creditors and their claims, together with a
declaration that he is willing to abandon his property
for the benefit of his Creditors—the whole as by the
said Act required.

And all persons, creditors of the said C. D,, are
hereby notified then and there to attend, to make to
the said Court (or Judge, as the case may be) such
representation or statement in the premises as they
may see fit to make.

Given at , this day
of , 18

A. B, Plaintiff.
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SCHEDULE No. ¢
(Referred to in the foregoing Act.)

PROVINCE oF CaNADA, )
DistricT (or Circurr, &
as the case may be) |
OF

In the (here state the Court in which the action is
pending.)

No. (here state the nunber of the action.)

A. B,, Plaintiff;
vs.
C. D., Defendant.
and
E. F., Curator to the property and effects of the
said Defendant.

Pusric NoTicE is hereby given, in pursuance of
the plovisions of the Actofthe Parliament of Canada

passed in the vear of Her Majesty’s
Reign, and intituled, “ An Act,” (here insert the title
of t/ns Act,) that on the day of

instant (or last past, as the case may be,) the said
E. F., of (state here the address and calling of the
Cura/for,) was, by order of {describe here zhe Court
or Judge in quesiion), appointed to be Curator to the
property and effects, of every kind, real and personal,
of the said C. D., Defendant in this cause, abandoned
by the said C. D. for the benefit of his Creditors—
the whole as by the said Act provided.

And all persons, Creditors or Debtors of the said
C. D, are hereby notified and required to govern
themselves in the premises accordingly.

Given at , this day of 18

E. F., Curator.

(Or A B, Plaintiff, or C. D., Defendant, as the case

may be.)
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SCHEDULE No. 3
(Referred to in the foregoing Act.)

To C. D. of (state here the address and calling of the
party,) Defendant in the cause wherein the
Judgment, an authentic copy whereof is hereunto
prefixed, has been rendered.

Taxe Notice that the undersigned, A.B., Plaintiff
in the said cause, hereby demands of you, under and
by virtue of the section of the Act of the
Parliament of Canada, passed in the year of
Her Majesty’s Reign, and intituled, “ An Act,” (here
wnsert the Litle of this Act)—a copy of which section
is hereonto subjoined for your further information in
the premises—that, within thirty days from the per-
sonal service to be made upon you of the foregoing
certified copy of the said Judgment, together with
this Notice, you do make and file the statementin
the said section prescribed, in the manner and under
the penalties therein set forth. '

Done at , this day of , 18
A. B., Plaintiff.
y (Here insert o copy of the swid section. of this
ct.)

SCHEDULE No. 4
(Referred to in the foregoing Act.)

Know 4Ll MEN by these presents, that we, (name
here the Defendant and his bail)) are held and firmly
bound to (name here the Sheriff,) Sheriff of )
in the Province of Canada, in the sum of (state here
the amount sworn to and endorsed on the Writ, with
twenty-five per centum added for interest and costs,)
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currency, to be paid to the said Sheriff, or his cértain
attorney, executors, adwinistrators or assigns; for
which payment, to be well and faithfully made, we
bind ourselves, and each of us by himself for the
whole and every part thereof, and the heirs,executors,
and administrators of us, and every of us, firmly by
these presents, sealed with our seals, and dated
this day of , in the year of
Our Sovereign Lady Victoria, by the Grace of God,
of the United Kingdom of Great Britain and Ireland,
Queen, Defender of the Faith, and in the year of Gur
Lord one thousand eight hundred and .

Whereas the above bounden (name here the Defen-
dant) has been by the said Sheriff arrested under
and by virtue of a certain Writ sued out of (name
here the Court out of which such Writ may have been
sued,) at the instance of (nume lere the Plaintiff))
and to the said Sheriff in due course of law delivered ;

The condition of this obligation is such that if the
said (name here the Defendant) doon (state here the
return day of the Writ,) or at any time previously
thereto, or within eight days thereafter, give good
and sufficient security to the satisfaction of (name
here the Court info whach the Writ may be returnable,}
or of any one of the Judges of the said Court, that he,
the said (name here the Defendant,) will surrender
himselfinto the custody of the said Sheriff whenever
required so to do by any order of the said Court, or
of any Judge thereof, made as by law provided, or in
default thereof, will pay to the said (name here the
Plaintiff) the debt for which he, the said (name here
Defendant,) has been arrested as aforesaid, with
interest and costs; or do on (stale here the return day
of the Writ,) or at any time previously thereto, or
within eight days thereafter, put in special bail, as
by law provided, to the action wherein the said Writ
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has been sued out as aforesaid, then this obligation
shall be void and of no force, but otherwise shall
stand in full force, vigor and effect.

Signed, sealed and delivered in presence of

CAP. XLITII

An Act to remove all doubts as to the right of
suing and defending Causes in forma pau-
peris before the Courts of Law in Lower-
Canada.

[ 30th May, 1849.]
% % THEREAS doubts having arisen, whether the

Courts of Law in Lower-Canada, and the
several Justices thereof, are empowered to allow
parties to sue and defend #n formd pauperis, as hath
been practised heretofore in the said Courts; And
whereas it is unjust to refuse access to the Courts
to suitors whose pecaniary means are insufficient fo
enable them to pay, in the first instance, the ordinary
fees and charges of the officers of the said Courts:
Be it therefore declared and enacted by the Queen’s
Most Excellent Majesty, by and with the advice and
consent of the Legislative Council and of the Legis-
lative Assembly of the Province of Canada, consti-
tuted and assembled by virtue of and under the au-
thority of an Act passed in the Parliament of the
United Kingdom of Great Britain and Ireland, and
intituled, An Act to re-unite the Provinces of Upper
and Lower-Canada, and for the Government of
Canada, and it is hereby declared and enacted by
the authority of the same, That the said Courts, and
each of the Justices thereof, are and shall be emn-
powered and authorized to permit parties to sue and
defend causes ¢ formd pauperis, as hath been here-
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tofore practised, whenever they shall be satisfied by

. affidavit that such parties, having a good cause of
action or a good defence, are unable to establish the
same in the ordinary course of law, for want of the
necessary means to defray the fees and charges of
the several officers of the said Courts whose ser-
vices are required in the conduct of causes before
such Courts.

IL. And be it declared and enacted, That the said
Courts have and shall have full power and authority,
either by interlocutory or by final judgment, to dis-
pauper parties to whom the said privilege of suing
wm formd pauperis shall have been allowed, whenever
law and justice shall require them to be so dispau-
pered.

CAP. XLIV.

An Act for the limitation of Actions of Clerks
of Courts of Justice and Attorneys ad lites,
and of all other Officers of Justice, entitled
to receive fees and costs.

[ 80tk May, 1849. ]

HEREAS doubts have arisen with respect to

the right of the Clerks of the several Courts

of Justice in Lower-Canada, to sue for the recovery
of sums due to them for fees or emoluments of office,
after a certain time from the day when such fees or
emoluments have become due; and whereas by an
Ordinance of the King of France, of the month of
June in the year One thousand five hundred and ten,
it is enacted and ordained, That all Actions of Clerks
of Courts of Justice, for the recovery of sums due to
them by virtue of their office, shall be subject to a
prescription of three years; and whereas the said Or-
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dinance forms part of the Civil Law of Lower-Ca
nada: Be it therefore declared and enacted by the
Queen’s Most Excellent Majesty, by and with ths
advice and consent of the Legislative Council and of
the Legislative Assembly of the Province of Canada,
constituted and assembled by virtue of and under
the authority of an Act passed in the Parliament of
the United Kingdom of Great Britain and Ireland,
intituled, An Act to re-unite the Provinces of Upper
and Lower-Canada, and for the Government of Ca-
nada, and it is hereby declared and enacted by the
authority of the same, That in all Actions brought or
to be brought by the Prothonotary or Clerk of any
Court of Justice in Lower-Canada, for the recovery
of fees or emoluments of office, it has always been
and shall be lawful for the defendant to plead three
vears’ prescription to the demand in any such Action,
dating from the date of the delivery or transmission
of the papers, documents and orders which such Pro-
thonotary or Clerk may have been required to pre:
pare and deliver, by virtue of the duties of his office,
or from the date at which it may have been lawful
for such Clerk to demand the payment of any sum
for the filing of actions, pleas or other judicial docu-
ments, on the filing of which a fee is granted to such
Clerk, as provided by the said Ordinance, and such
prescription shall be a bar (fin de non recevoir) to
any such action.

II. And whereas doubts have arisen relative to the
limitation of actions of Attorneys ad lites against their
clients, and of Sheriffs and other Officers of Justice
for the drawing up, issuing or filing of any document,
paper or order by them, or for rendering any other
service in their official capacity, for which any fee
or remuneration is allowed them—Be it therefore
declared and enacted, That in all actions brought by
Attorneys ad lites against their clients for the re-
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covery of fees or disbursements, accrued before the
passing of this Act, it shall be lawful for the defendant
to plead five years’ prescription dating from the
passing of this Act, and that in all actions brought
by Attorneys ad lites against their clients for the
recovery of fees and disbursements which may accrue
and grow due after the passing of this Act, it shall
be lawful for the defendant to plead five years’ pres-
cription, dating from the day when final judgment
shall have been rendered in the cause or proceeding
in which the plaintiff shall have heen entitled, as
Attorney ad [ites to the fees, and shall have made
the disbursements for which any such action shall be
brought ; and that in all actions brought by Sheriffs
and other Officers of Justice for the drawing up, is-
suing or filing of any docwment, paper or order by
them, or for rendering any other service in their offi-
cial capacity, for which any fee or remuneration is
allowed them, it shall also be lawful for the defendant
to plead three years’ prescription, dating from the
date of the rendering of such services, or of the de-
livery or filing of such documents, papers or orders;
and such prescription shall be a bar (fin de non re-
cevorr) to any such action; any law, usage or custom
to the contrary notwithstanding.

CAP. XLV.

An Act to facilitate Actions against Persons
Associated for Commercial Purposes, and
against Unincorporated Companies.

[ 30th May, 1849. ]
HEREAS difficulties exist in bringing Ac-

tions against persons associated as Partners
for trading purposes, or against unincorporated Com-
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panies or Societies formed for like purposes, by rea-
son of the difficulty for parties doing business with
such Partnerships, Companies or Societies, to ascer.
tain the names, surnames, residence and addition of
all the persons so associated as aforesaigl, and great
expense and inconvenience are thereby incurred:
Be it therefore enacted by the Queen’s Most Excellent
Majesty, by and with the advice and consent of the
Legislative Council and of the Legislative Assem-
bly of the Province of Canada, constituted and as-
sembled by virtue of and under the authority of an
Act passed in the Parliament of the United Kingdom
of Great Britain and Ireland, and intituled, An Act
to re-unite the Provinces of Upper and Lower-Co-
nada, and for the Government of Canada, and it is
hereby enacted by the authority of the same, That
all persons associated in Partnership for trading
purposes in Lower-Canada, shall cause to be deliver-
ed to the Prothonotary of the Court of Civil Juris-
diction, in each District, and to the Registrar of
each County, in which they shall carry on business,
a declaration in writing, signed by the several mem-
bers of the said Copartnership, when all such mem-
bers shall, at the time of making the same, be in the
said Province; and if any of the said members be
absent at the time, then by the members present, in
their own names and for their absent co-members,
under their special authority to that effect, and con-
taining the names, surnames, addition and residence
of each and every Partner as aforesaid, and the
name, style or firm under which they carry on or
intend to carry on such business, and stating also
the time during which the Partnership has existed,
and declaring that the persons therein named are the
only members of such Partnership; and such decla-
ration shall be filed within Sixty days after the pass-
ing of this Act, if such Partnership shall have been
or shall be formed before the time when this Act
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shall come into force and effect, and within Sixty

days afier the formation thereof if it shall be formed

after the said Act shall come into force and effect ;

and a like declaration shall be filed in like manner Atoon
when and so often as any change or alteration shall change of
take place in the members of such Partnership, or prrtners
in the name, style or firm under which they intend

to carry on their business—under a penalty of Fifty penany.
pounds against each and every member of any Part-
nership with regard to which the requirements of

this section shall not have been complied with, to

be recovered before any Court having jurisdiction

in civil cases to the amount of such penalty, by any

person suing as well in his own behalf as on bebalf

of Her Majesty ; and one moiety of such penalty Peralty how
shall belong to the Crown for the uses of thie Pro- applied. ’
vince, and the other moiety to the party suing for

the same, unless the suit be brought (as it may be)

on behalf of the Crown only, in which case the

whole of the penalty shall belong to Her Majesty for

the uses aforesaid.

II. And be it enacted, That the said Prothonotary Prothonotary
and Registrar shall enter each such declaration as and Registrar
aforesaid, in a book to be by them kept for that such deslara-
purpose, which shall be at all times, during office o
hours, open to the inspection of the public, gratuit-
ously ; and for registering each such declaration the Fees.
Prothonotary and Registrar shall each be entitled to
demand from the person delivering it to him the sum
of Two shillings and Six pence if it shall not contain
more than two hundred words, and at the rate of Six
pence per hundred words, for all above the number
of two hundred : and such declaration shall be in Form ofdecla-
the form or to the effect of the Schedule to this ™™
Act annexed.

IIL. And be it enacted, That the allegations made Legal efiect of
in the declaration aforesaid, shall not be controvertible g
10
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as against any party, by any person who shall haye
signed the same, nor as against any party not beinga
member of the Partnership, by any person who shall
have signed the same or who was really a member of
the Partnership therein mentioned at the time such
declaration was made; nor shall any such Siguer of
Partner be deemed to have ceased to be a Partner
until a new declaration shall have been made and filed
by him or his Copartners, or any of them, as afore-
said, stating such alteration in the Partnership; but
nothing herein contained shall exempt from lability
any person who, being a Partner, shall not have been
mentioned in the declaration, and such person may,
notwithstanding such omission, be sued jointly with
the partners mentioned in the declaration, or they
may be sued alone, and if judgment be recovered
against them, any other Partner or Partners may be
sued jointly or severally, in an action on the original
cause of action, upon which such judgment was
rendered—nor shall any thing in this Act be con-
strued to affect the rights of any Partners with regard
to each other, except that no such declaration as
aforesaid shall be controverted by any signer thereof.

IV. And be it enacted, That after the expiration
of sixty days from the passing of this Act, if any.
persons shall be or shall have been associated as
Partoers for the purposes of trade in Lower-Canada,
and no declaration shall have been filed under this
Act with regard to such Partnership, then any action
which might be brought against all the members of
the Partnership, may also be brought against any one
or more of them, as carrying on or as having carried
on trade, jointly with others, (without naming such
others in the Writ or declaration) under the name
and-style of their said Copartnership firm ; and if
judgment be recovered against him or them, any other
Pariner or Partners may be sued jointly or severally
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on the original cause of action on which such judg-

ment shall have been rendered : Provided always, Proviso : if the
that if any such action be founded on any obligation action tbe ot
or instrument in writing in which all or any of the o Hustaiments
Partners bound by it shall be named, then ali the

Partners named therein shall be made parties to such

action : Provided always, and be it declared and Provisossto
enacted that the service of any Summons or Process sorree 3T
for any claim or demand upon any existing Copart- cvtion aganst
nership liability at the office or place of business of ="
any such existing Copartnership carrying on business

within this Province, is and shall be held and deemed

to have the same and equal effect as a service made

upon the members of the said Copartnership, per-

sonally, and any judgment rendered against any

member of such existing Copartnership, for a part-

nership debt or Hability, shall and may be executory

by Process of Execution against all and every the
Partnership, Stock, Property and Effects in the same

manuer, and to the same cxtent as if such judgment

had been rendered against such Copartnership.

V. And be it enacted, That the word ¢ Partner- Interpretation
ship” in this Act, shall include any unincorporated “****
Society, Company, or Association for trading pur-
poses; and the word “ Action” shall include any
proceeding at Law to which any sueh Partnership
shall be a party.

VI. And be it enacted, That this Act shall apply Act to spply
only to Lower-Canada. only to L. C,

SCHEDULE.

ProvINCE oF CANADa,
DistrIiCT OF

We, of in , (_Gmcers,)
hereby certify that we have carried on and intend to
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carry on trade and business, as (Grocers,) at
in partnership under the name or firm of
(o7, as the case may be,) 1, (or we,) the up-

dersigned, of » hereby certify that T (or
we) have carried on and intend to carry on trade and
business as , at , in part.
nership with C. D. of ,E. F. of

, and that the said partnership hath sub-
sisted since the day of , Olg
thousand , and that we (or I or we,

and the said C. D. and E. F.} are and bave been
since the said day, the only members of the said
Partuership. Witness our (or any of our) hands
at , this day of , one thou-
sand eight hundred and .

(Or as the case may be.)

CAP. XLVIII.

An Act to amend the Ordinance providing for
the Enregistration of Titles to Immoveable
Property, and Incumbrances thereon.

[ 30th May, 1849. ]

HEREAS great inconvenience and useless
7 expense have arisen from the carrying into
effect of certain parts of the Ordinance of the Go-
vernor and Special Council of and for the late Pro-

vinee of Lower-Canada, passed in the fourth year of

Ordinance ~ Her Majesty’s Reign, and intituled, An Ordinance
g to prescribe and regulate the Registering of Titles
to Lands, Tenements and Hereditaments, real or
immoveable estates, and of charges and incumbrances

on the same; and for the alteration and smprove-

ment of the law, in certain particulars in relation

to the alwenation and hypothecation of real estates,

Preamble.
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and the rights and interest acquired therein, and
it is expedient and necessary to amend the said
Ordinance by repealing certain parts thereof : Be it
therefore enacted by the Queen’s Most Excellent
Majesty, by and with the advice and consent of
the Legislative Council and of the Legislative As-

. sembly of the Province of Canada, constituted and
assembled by virtue of and under the authority of an
Act passed in the Parliament of the United King-
dom of Great Britain and Ireland, and intituled, An
Act to ve-unite the Provinces of Upper and Lower-
Canada, and for the Government of Canada, and it
is hereby enacted by the authority of the same, That
the twenty-second section of the said Ordinance, in
so far only as it relates to the relations and fiiends
who have concurred or who may hereafter concur in
the election of any tutor or guardian to a minor or
minors, or of any curalor to any person or persons
interdicted, shall be and is hereby repealed, and
shall be as if it had never been enacted, and shall
remain in force only as regards subrogate tutors:
and that the thirty-fourth section of the said Ordi-
nance relating to married women of full age shall be
wholly and entirely repealed, and shall be void as if
it had never been enacted ; and that all deeds of sale
or conveyaunce of lands belonging to any such mar-
ried woman as propres, consented to by her without
previous examination before a Judge or before a
Court of Justice, and all acts and things whatsoever
done by any such married woman as aforesaid since
the said Ordinance came into force, shall avail and
have effect as if the said thirty-fourth section of
the said Ordinance had never been enacted.

IL. And be it enacted, That for and notwithstand-
ing any thing in the said Ordinance, it shall be law-
ful for the Registrars of the Counties of Quebec
and Montreal respectively, to have and keep sepa-
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rate Books and Registers (of the kind and form
required by the said Ordinance, and authenticat’etf
in the manner thereby prescribed as to those in whicki
memorials are to be registered,) for the registration
at full length of deeds, instruments and writings of
each of the classes hereinafier mentioned, that is to
say

First. Bonds, recognizances and other securities
and obligations in favor of the Crown, wills and:
testaments, and probates or office copies of wills and
testaments.

Second. Marriage contracts and donations.

Third. Appointments of tutors and curators,
judgments and judicial acts and proceedings. '

Fourth. Deeds of alienation and conveyance (#-
tres translatifs de propriété,) not being of any of
the classes hereinbefore mentioned, including ex-
changes and leases for more than nine years, and
deeds of partition.

Fifth. Deeds, instruments and writings creating
morigages, privileges, hypotbéques or incumbrances,
and not being of any of the classes hereinbefore
mentioned.

Sizth. All other deeds, instruments and writings
not being of any of the classes hereinbefore men-
tioned; and the registration thereof at full length
in such books respectively, shall be valid and eflec-
tual to all intents and purposes; and the regis-
tration of any deed, instrument or writing at full
length in any book, except that kept for the registra-
tion of memorials, shall not affect the validity of
such registration although the Registrar may have
mistaken the class to which such deed, instrument
or writing properly belongs.
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IIl. And be it enacted, That for and notwithstand-
ing any thing in the said Ordinance, any Deputy
Registrar may resign or be removed from office
by his Principal, and in the event of such resigna-
tion or remorval, it shall be incumbent on such Prin-
cipal to appoint another Deputy in his place within
twenty days after the occurrence of such resignation
or removal. And if any such Registrar shall neglect
to appoint a Deputy Registrar as hereinbefore is
prescribed, he shall forfeit five pounds current mo-
ney of this Province, for each and every day during
which he shall have neglected to make such ap-
pointment ; which penalty shall and may be re-
covered in any Court of Record in Lower-Canada,
and one half thereof shall go and be paid to Her
Majesty, Her Heirs and Successors, and the other
half thereof to the informer.

MONTREAL : Printed by 8. Derpisuire and G. Desparats,
Printer to the Queen’s Most kixcellent Majesty.
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